RECTIFICATION ORDERED DESPITE DELAY
The Message: A document or agreement can be changed by the Court many years after it was entered into if a party can show it did not reflect the common intention of the parties.

The Case: The High Court has corrected a badly drawn Agreement entered into in 1995 notwithstanding the delay in seeking rectification and has criticised the solicitor who acted for both parties to the Agreement (Sargeant-v-Reece (4/10/2007)).

In 1995 Joseph Sargeant entered into an Agreement with his sister, Hilda Reece, whereby they agreed to divide their assets, some of which were held by a partnership between them. Their solicitor, Mr Arnold, acted for both of them in drawing up the Agreement and, in return for various payments, it provided for all the partnership assets to be transferred to Joseph.
One of the partnership assets was some valuable agricultural land comprising some 45 acres in Milton, Northamptonshire. It is known as the "Crem Land" as it is near a crematorium. It had been inherited from Joseph and Hilda's father and was valued in the partnership accounts at £21,375 based on its probate valuation in 1974. However, the Crem Land was worth much more than this as it had considerable development value and was probably worth about £3,000 an acre in 1995.

Pursuant to the terms of the Agreement, the Crem Land was transferred to Joseph and Hilda simply received 50% of its book value, some £10,000. This was notwithstanding a provision in the partnership deed that allowed Hilda to have the land re-valued to reflect its current worth.

In 1996, Hilda queried the drafting of the Agreement and there was then some 3 years of correspondence between the professionals involved at the time which the Judge referred to as deeply depressing. He commented that the correspondence contained a large number of mutual inconsistencies and an absolute fog of confusion. He criticised Mr Arnold for acting for both parties to begin with when they needed separate representation and then acting for Hilda in relation to the dispute over the Agreement he was responsible for drafting. 
It was not until 2004 that proceedings were commenced and it was Joseph who instigated these as he wanted to establish that he did own the Crem Land. In 1999, an Option Agreement had been entered into with Bovis Homes which granted Bovis an option until 2011 to purchase the land if it secures the requisite planning for development so it was clearly now of substantial value.

The rectification claim by Hilda was not actually included in her Defence until 2006 by which time 11 years had passed since the Agreement was completed. Furthermore, Joseph had died by this time so was in no position to answer it himself. The Judge's difficulties were further exacerbated by the fact that Hilda was in a residential home and the evidence given by Mr Arnold and the accountant involved at the time, Mr Smith, was held to be either mistaken or of no real value at all.
The Judge made it clear that a Court can only rectify a transaction where it does not reflect what the parties' true intentions were. There has to have been some common accord which is not reflected in the documentation. The remedy of rectification has to be exercised cautiously but, in a case such as this where the Agreement was poorly drafted, the Judge held that the requirement for cogent evidence that the parties had other intentions is somewhat reduced.
The Judge noted that Joseph and Hilda had not helped the situation by dealing with their affairs somewhat secretively and not sharing relevant information with Mr Arnold in connection with the true vale of the Crem Land. Interestingly, they continued to have afternoon tea together for many years notwithstanding their advisers were at loggerheads with each other over the construction of the Agreement. 

Relying on notes and correspondence from the time, and the fact that Hilda would never have agreed to transfer the Crem Land at its book value, the Court held that it had been the intention that the Crem Land was to be dealt with separately and not to be transferred to Joseph.
Notwithstanding the passage of time, the Court was willing to grant rectification as it held that mere delay was not a bar to such a remedy. Nothing had happened during the intervening period to make it inequitable to correct the position and, in fact, it would be far more inequitable if Joseph's Estate was allowed to retain this highly valuable land for itself. 

