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Preserving Nature
The Message:

Where a protected tree causes a nuisance, felling or other works to the tree should not be the only way of tackling the nuisance.
The Case:

In Perrin –v– Northampton Borough Council [19 December 2007], a tree root case, the Court of Appeal determined a preliminary issue relating to how nuisance caused by the tree should be dealt with.
Ms Perrin and Mr Ramage were owners of a property in Northamptonshire. Mr and Mrs Shephard owned the adjoining property. In the grounds of the Shephards' property there were two mature oak trees, which were the subject of a tree preservation order made by Northamptonshire County Council.

The purpose of the statutory designation of a tree preservation order or TPO is to protect trees from operations which might be expected to cause damage or destruction.  In particular, TPOs protect trees from cutting down, uprooting, topping or lopping without the planning authority's consent. Such protection, however, is not absolute in that it does not apply insofar as the operations may be necessary for the prevention or abatement (reduction) of a nuisance.

One of the oak trees in the Shephards' garden was causing a nuisance because its roots were encroaching into Perrin's property. It was assumed that the nuisance could be prevented or abated by cutting down or other operations to the tree. However, the nuisance could also be prevented by other works not affecting the tree, such as underpinning Perrin's house or erecting a concrete root barrier.
In 2004, the insurers of Perrin's property applied for consent from Northampton Borough Council to fell the tree. The Council refused consent and certified that the tree had "outstanding amenity value".

The Council considered that the removal of the tree would have a significantly detrimental impact on the amenity of a wide area and its enjoyment by the public. Since the evidence submitted did not demonstrate beyond reasonable doubt that the structural damage to Perrin's property was the result of root activity from the tree, the Council concluded that the amenity considerations outweighed the reasons for the tree's removal.

Perrin's insurers appealed to the Secretary of State against the Council's refusal to give consent but the appeal was rejected. The Secretary of State stated that the evidence was not sufficient to justify felling a tree of such high amenity value, particularly as there was an alternative engineering solution.

Perrin then brought proceedings seeking a declaration that the tree was causing subsidence and it was necessary to cut it down to prevent the nuisance. If the Shephards refused to allow the tree to be cut down, Perrin applied for damages and an injunction.

The real dispute in this case was between Perrin's insurers and the Council, since the Shephards had agreed to arrange for the tree's removal if the Council consented. The Council's view was that the damage to Perrin's property had not been caused by the tree.

The question for the Court of Appeal was, in deciding whether it was necessary to carry out works to the tree to prevent the nuisance, was it relevant that there were other possible works that could stop the nuisance? This appeal raised a very important issue for planning authorities and others anxious to protect valued trees.

The Court stated that Parliament intended that a protected tree should remain protected unless there was a real need to lift that protection. It is relevant to ask whether anything needs to be done to the tree itself and whether whatever is done is necessary. This means that it is relevant to ask whether there are other means of dealing with the nuisance which would cause no damage to the tree.

The preliminary issue having been decided, it remains to be seen whether the tree is felled.
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