                                                     THE LAW IS NOT SO SIMPLE 
The Message: Lawyers and landlords can get it quite wrong.

The Case: The Court of Appeal has had to determine the correct law to be applied in establishing whether a tenant has obtained a right to a lease and whether bad conduct can deprive the tenant of such a right (Manton Securities-v-Nazam(17 July 2008)
Manton own retail premises in Alum Rock Road, Saltley, Birmigham. In 1995, it granted a lease of these premises to a Mr Salim for 15 years but Mr Salim vacated in 1997 and Mr Nazam moved in without Manton’s consent and started trading as a cash and carry business. There were negotiations about Mr Nazam taking over the lease but these came to nothing and there were then negotiations over a protracted period of time about Mr Nazam taking a new lease. Nothing was ever agreed but Mr Nazam paid rent quarterly at the rate of £20,000 per annum.
In 2002, lease negotiations were revived and Manton proposed terms for a new lease of 21 years subject to Mr Nazam first carrying out some substantial works to the premises and Manton carrying out other works. Unfortunately, no Agreement for Lease or any other formal document was entered into and a substantial dispute arose as to what works Mr Nazam had carried out at his expense and/or was liable to pay for and as to whether Manton could repossess the premises.
At the trial, the Judge held that Mr Nazam had been simply a tenant at will whilst negotiations proceeded. He decided that Mr Nazam had paid all sums due for the works he was liable for and that his persistent delay in paying rent should not prevent him being granted a lease. However, notwithstanding that Mr Nazam was only a tenant at will and had no right to seek a new business tenancy under the Landlord and Tenant Act 1954, the Judge ordered the grant of a new tenancy to him under the Act.  

Manton appealed against the Judge’s findings of fact and his conclusions arising therefrom but not against the finding that the 1954 Act applied. It was left to the Court of Appeal to point out that the 1954 Act did not apply and that the correct legal issue to be addressed was whether Mr Nazam had the right to a formal lease on the grounds of proprietary estoppel as a result of representations made to him by Manton which he had acted on to his detriment . 

The Court held that Mr Nazam had spent about £75,000 plus VAT on the premises in expectation of the grant of a lease for 21 years and it would be unfair and unconscionable for Manton to be allowed to either withdraw from the proposal for a lease or simply be able to refund this expenditure to secure vacant possession. It decided that Manton was wrongly seeking to hold Mr Nazam liable for the cost of other works. The case then centred on whether Mr Nazam’s continual late payment of rent should deprive him of the right to a lease.

The Court accepted that Mr Nazam had a poor payment record and that, as the Court has a discretion in relation to proprietary estoppel claims, inequitable conduct by him could deprive him of this remedy. However, the Court noted that Manton had not made any big fuss about the delays until after Mr Nazam had refused to pay the costs of the additional works claimed for and the relationship had not broken down due to his bad payment record. 
The Court therefore decided that Mr Nazam could not be evicted and he was entitled to a lease for 21 years and that the County Court could determine the rent and other terms if the parties could not now agree these.
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