Creditors’ interests prevail over Landlord’s interests

Innovate Logistics Limited –v-Sunberry Properties Limited (18 November 2008)

The Message: The interests of the creditors of an insolvent tenant may take precedence over the landlord’s interests.

The Case: The Court of Appeal has clarified the extent to which an Administrator of an insolvent tenant can act in breach of the terms of a lease so as to safeguard or increase the sums available to the tenant’s creditors Innovate was the tenant of cold store premises in Holmewood, Derbyshire under a lease for 30 years from 1998 at a current rent of £1,225,000 per annum. The premises were used for storing and then distributing customers frozen or chilled goods.  

Innovate went into administration on 30 June 2008 and, on the same day, the Administrators entered into an Agreement with Yearsley Holmewood Limited (“YHL”) for the sale of the business. YHL did not want to take on the lease so it was granted a licence by the Administrators whereby it could occupy the premises for 6 months whilst it performed existing contracts.

The granting of such a licence was in breach of the lease and the landlord, Sunberry, objected to this and sought the necessary permission from the Court to institute proceedings to require YHL to vacate forthwith. The Judge gave such permission but Innovate appealed.

The whole purpose of an Administration is to allow the company a breathing space so the interests of creditors can be properly protected but there is  a limit as to the extent to which this can be used to override other party’s interests.

When deciding whether to allow an action against an insolvent tenant to proceed, the Court has to balance the interests of the landlord on the one hand and those of the tenant’s creditors on the other. It has to take account of the landlord’s rights as owner of the property but it also has to compare the extent of the loss the landlord will suffer if permission is refused against the prejudice to the creditors if permission is granted. 

In this case, YHL were paying the rent to the Administrator who was prepared to pay it onto the landlord but Sunberry’s main concern was to further its bargaining position by preventing any  unlawful occupation by YHL so that YHL would have to take on all the obligations of the lease if it wanted to continue to trade from the premises.  

At first instance, the Judge thought the Administrators had acted badly but the Court of Appeal did not agree. It considered that the Agreement reached with YHL was fundamental to the achievement of the purposes of the Administration in order that the business could be continued through YHL and  book debts totalling nearly £9 million could be recovered for the benefit of the creditors. 

The Court noted that Sunberry were not seeking possession and that any loss it would suffer from being unable to prevent YHL trading would be far less than the creditors would suffer if goods stored at the premises could not be delivered by YHL. As YHL was unwilling to take over the Lease, the Court could not see that Sunberry would actually suffer any loss by being unable to issue proceedings. All that Sunberry was seeking to achieve was to further its bargaining position.

As occupation by YHL was clearly required for the purposes of realising substantial sums for the creditors, the Court saw nothing unfair in refusing permission for Sunberry to pursue proceedings provided that rent was paid as an expense of the Administration. It was of the view that the Administration actually benefitted Sunberry by securing rent for a further 6 months, particularly as the rent payable under the lease was higher than the current rental value of the premises.

Accordingly, notwithstanding the clear breach of the lease, YHL was allowed to remain in occupation on the basis that rent was paid whilst it did so.
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