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Competing claims

The Message:
The Court of Appeal has laid down important guidance concerning the effect of an individual's bankruptcy on pre-existing charging orders.

The Case:

The issue in Nationwide Building Society v. Wright [29 July 2009] was whether and in what circumstances a court should exercise its statutory power to discharge or vary a charging order where the debtor has been adjudged bankrupt, but the order was made before the bankruptcy began. Is a creditor entitled to retain the benefit of a charging order over land in the bankrupt's estate where the order predates the bankruptcy?

A charging order is a statutory device used by the courts for the purpose of enforcing a judgment or order of the court by which one person is required to pay money to another. The order may impose on property of the debtor a charge for securing the payment of the money due.
Mr Wright was adjudicated bankrupt in July 2006 as a result of a petition presented on 17 May 2006. The estate which vested in the trustee in bankruptcy included Wright's share in a property. At the date when the bankruptcy order was made, Wright's share in the property was subject to a charging order in favour of Nationwide Building Society. That order had been made to secure a judgment obtained by the Nationwide in April 2006 in respect of a credit card debt. An interim charging order was made on 5 May 2006 and the order was made final in June 2006.

The interim charging order was made before the presentation of the bankruptcy petition. Although the final order was made after the presentation of the petition, it was common ground that the Nationwide did not then know that the petition was pending. The judge also did not know about the pending petition when he made the final charging order and this was important because the judge would not have made the order if he had known there was a pending petition. 
Wright's trustee in bankruptcy applied to discharge both the interim and final charging orders and the application at first instance was successful. While the final order was properly made, the court held that it had a statutory discretion whether to permit such an application. While existence of the pending petition and subsequent bankruptcy order were not of themselves sufficient to have the charging orders set aside, the court allowed the application and discharged the charging orders. Wright was in a hopelessly insolvent position and Nationwide was only one of 32 creditors. Given the balance of interest and the nature of the assets available for distribution to creditors, the court considered it appropriate to exercise its discretion in favour of the trustee in bankruptcy.
Nationwide appealed to the county court, which dismissed the appeal. The court held that it had a statutory discretion to discharge or vary a charging order when it considers, after proper consideration of the circumstances, that it is correct to do so. The court found that the lower court's decision was not outside the borders of that which a reasonable judge could reach.
Nationwide appealed to the Court of Appeal. The Court's guidance was sought on whether there was a clear legislative policy that, absent special circumstances, the interest of a judgment creditor, who has obtained the benefit of a final charging order before the commencement of the debtor's bankruptcy, should prevail over the interests of unsecured creditors in relation to the distribution of the bankrupt's estate.  
The Court of Appeal held that the courts below were in error in failing to recognise and give weight to the legislative policy that a judgment creditor, who has obtained a final charging order before the making of a bankruptcy order, is not to be deprived of the benefit of his security by reason of the bankruptcy alone. The courts below were wrong to discharge the charging orders and Nationwide, therefore, succeeded in its appeal.
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