Out of Time

3M United Kingdom Plc –v- Linklaters & Paines (a firm) [3 May 2006] Court of Appeal

The Message:

Linklaters, the City law firm, succeeded in defeating a claim against it by 3M on the basis that 3M's proceedings were issued too late.

The Case:
In 1987 3M United Kingdom Plc took leases of several units in Bracknell.  The leases contained a tenant's right to bring the leases to an end early in 1997. The break right was for the personal benefit of 3M United Kingdom Plc, the original tenant.

In 1989 the 3M Group carried out a corporate restructuring as a result of which the trading activities of 3M United Kingdom Plc including the Bracknell leases were transferred to a subsidiary then known as 3M Manufacturing Ltd. Linklaters & Paines, a firm of solicitors, acted for 3M on the restructuring.

A consequence of the transfers was that the break right in the leases was no longer available since the benefit of the right was only available to the original tenant. Linklaters did not advise 3M that the transfer of the leases would lead to the loss of the break right. Such a failure was a breach of Linklaters' duties to its client. 

Whilst there was no dispute that there was a breach of duty, Linklaters argued that it had no liability to 3M, because 3M had failed to begin proceedings within the relevant statutory limitation period. That is the period set down by statute within which proceedings must be issued otherwise the right to bring proceedings is lost.
3M issued proceedings on 1 September 1998. The limitation period at issue in this case was three years from the earliest date 3M had both the right to bring an action for damages and also the knowledge required to bring such an action. That was knowledge of such facts as would lead a reasonable person to consider it sufficiently serious to justify the instituting of proceedings, which meant embarking on the preliminaries to the issue of a writ. 
It was accepted that 3M had the right to bring an action prior to 1 September 1995 but the issue for the Court was when 3M obtained the requisite knowledge, since that would determine the latest point by which 3M could bring proceedings in respect of Linklaters' breach of duty. 
On 30 August 1995, 3M's "in house" legal department became aware that 3M no longer had the benefit of the break right and that Linklaters was in breach of its duty to 3M. The Court decided that 3M had the requisite knowledge on 30 August.
Since 30 August 1995 was the key date, the limitation period within which proceedings had to be issued was three years from 30 August. As the proceedings were issued on 1 September 1998, 3M was out of time and Linklaters escaped liability by a couple of days.
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