                                           Cadogan-v-Escada  23 January 2006
The Message: Yet again, a dispute in relation to the interpretation of a Lease  leads to substantial litigation.

The Case: In Earl Cadogan  and Cadogan Estates-v-Escada AG (23/1/2006), the Court was asked to determine the true meaning of the rent review clause in  the Lease entered into in 1996 by Escada, a German retail fashion group,  of retail premises at 194/5 Sloane Street, SW1. 

When the Lease was entered into, the premises comprised 2 separate shop units together with an office on the first floor of 194 with its own separate staircase. Escada  was to carry out substantial fitting out and improvement works so as to convert the premises into a large single shop and it was obliged under the Lease to remove the old office staircase and install a new staircase within the combined new unit from the basement up to the first floor.
The Lease provided for rent reviews in 2001 and 2006 on the basis that  the premises comprised the new staircase but all the tenant’s other fitting out works are to be disregarded. Those fitting out works included the conversion of the premises into a single unit. Accordingly, on review, Escada argued that the premises to be valued was not the new single unit with the benefit of the new staircase but the 2 separate units  with the old and the new staircases.

Cadogan accepted that, on the face of it,  the rent review clause provided for the rent to be based on the old premises but with an added staircase in one of the shops which could give no access to the other. They argued that such a non-sensical result could never have been intended  and that the Court should apply a common-sense approach to the construction of the clause or rectify it to reflect what must have been intended i.e. a single combined unit with a new staircase but without the old one. If Escada’s construction was followed, Cadogan argued that they would  be paying a much lower rent that the true market value of the existing premises. Given that the  premises were  extremely desirable at the time they were let for use as a flagship store, Cadogan  contended that there was absolutely no reason why they would ever have agreed to the rent being discounted  on review due to it being based on premises  with such a peculiar layout.
Escada relied on various provisions in the Lease to support their case that it had not been intended that the premises be valued as a single unit. Their case was that the Court had to have regard to the actual language used and could not simply substitute wording to make the provision fairer or more commercial.

The Court accepted that the wording used may not be very commercial but held that this was relatively commonplace in agreements reached between parties where they have had to reach some form of compromise. On the face of it, the wording was clear and there was no reason not to give effect to the clause as it stood.

Cadogan’s case based on mistake also failed. If there had been any mistake, the Court thought this had occurred within Cadogan and not between the parties’ solicitors.  There was simply no evidence that Escada had ever agreed to the rent being reviewed on the terms Cadogan now argued for. No wording on these lines had ever been produced and  the Lease had been carefully negotiated by expert professionals.

Accordingly, Escada will not be liable to pay the full market rent for the premises for the remainder of the term. 
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