The thin end of the wedge!

Shephard and Others –v- Turner and another 
[23 January 2006] Court of Appeal

The Message:  Houseowners were successful in their application to the Lands Tribunal to modify covenants, which prevented them from carrying out proposed works at their property.

The Case:  Mr and Mrs Turner owned a house called "Evergreen" in Devon.  The house was in a small cul-de-sac.

The Turners' property was subject to a number of restrictive covenants (obligations restricting the use of the property) which prohibited the property owner from causing a nuisance or annoyance to the owners of adjoining property.  The property could also only be used as a private dwellinghouse and there were restrictions on the construction of structures on part of the property.

The Turners proposed to construct a dwelling in part of the back garden of their property.  The owners of seven other properties in the Turners' road objected to the Turners' proposals.  The objectors began proceedings for an injunction to restrain the Turners from carrying out the works, which they claimed was in breach of the restrictive covenants.

In 2003 an order was made declaring that the objectors were entitled to enforce the covenants.  The Turners conceded, and a court declared, that the construction of the dwellinghouse and associated works on the Turners' land would be a breach of the covenants.

Faced with a court declaration that they were in breach of the covenants, the Turners applied to the Lands Tribunal under the Law of Property Act 1925 to modify the covenants affecting their property.  The judge suspended the proceedings relating to the breach to enable the application to be made to the Tribunal. 
The 1925 Act allows the Tribunal to modify restrictions affecting a property on being satisfied of certain grounds.  They include that the restriction would impede some reasonable use of the land for public or private purposes.  The Tribunal must be satisfied that the restriction does not secure practical benefits of substantial value or that the restriction is contrary to the public interest.  Money must be adequate compensation for the person deprived of the benefit of the covenant that is modified.
The Turners requested the Tribunal to modify the covenants so as to allow the construction of the dwellinghouse and the connected works.
The objectors argued that the Turners' proposals were not reasonable because of the squashed nature of the proposed access to the site.  The restrictions secured practical benefits of substantial value to the objectors including the preservation of the view and the street scene of the close as a whole.
The objectors were concerned that the erection of the Turners' house might materially alter the context in which future applications to the Tribunal in relation to those restrictions would be considered.

It might be the "thin edge of the wedge".  The concern was that a proposed development, perhaps relatively innocuous in itself, may open the way to further developments which taken together undermines the effectiveness of the protection to the residents provided by the restrictive covenants.

The Land Tribunal dismissed the objectors' concerns and modified the covenants as requested by the Turners.

The Court of Appeal approved the Tribunal's decision.  The Tribunal made a professional judgment on the facts of the case that the Turners' proposals were not the thin edge of the wedge and the Court concluded that the Tribunal's judgment was not irrational.

The Court also approved the Tribunal's dismissal of objections based on disturbance caused to the objectors during construction.  The restrictions were not intended to provide specific protection from disturbance during construction but instead were aimed at protecting from the effects of the ultimate use of the property.

Overall the Court concluded that the Tribunal's decisions were not wrong in law and approved the decision to modify the restrictions, which would allow the Turners' works to take place, but with compensation rights for the objectors.
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