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TRESPASSERS BEWARE!

The Message:   A trespasser had to pay only modest damages for using a neighbour's property to access the trespasser's development.
The Case:   In Sinclair and Pearson –v- the Gavaghans [16 October 2007] (Chancery Division), an access dispute led to a successful trespass claim and an assessment of the level of damages. 
Mr Gavaghan bought an old station house and part of an old railway line in Batley, West Yorkshire. Gavaghan renovated the station house and moved in. He sold off parts of his land, which were developed into houses, two of which were numbered 17 and 21 and featured in this case.
Mr Sinclair and Mr Pearson lived at No. 17. The former railway track between 17 and some neighbouring fields was known as the Yellow Land and was owned by Gavaghan, who intended the land for development. However, there was an issue as to how access to the highway would be obtained from the Yellow Land.

The only means of access to the highway from the Yellow Land was via No. 21, which was owned by a third party. Gavaghan bought 21 to provide the necessary access.
However, a problem for Gavaghan arose because the top of an adjoining triangular piece of land protruded several feet into part of the entrance drive leading to 21. The triangular land had previously been bought by Sinclair and Pearson (and was registered at the Land Registry in Pearson's name) in an attempt to stop Gavaghan from developing the Yellow Land. Gavaghan used the protruding piece of land to access the highway from the Yellow Land. The first question was whether Gavaghan had a right of way over that land to access the highway from the Yellow Land.
At trial, the judge held that Gavaghan did not have such a right. Whilst Gavaghan could use the protruding land to access 21, he could not use it to access the Yellow Land. Gavaghan had, therefore, committed acts of trespass. The judge granted a permanent injunction to prevent further acts of trespass and awarded damages to be assessed for the acts of trespass that had already taken place.

The matter at issue in this case was the level of damages for the trespass.
The Court stated that if damages were assessed simply on the basis of compensating Sinclair and Pearson for damage to their land caused by the trespass, then the damages would be minimal. Sinclair and Pearson did not use the relevant land, it had always been part of the drive to 21 and had not suffered any detectable physical harm or loss in value from vehicles being driven over it to access the Yellow Land. However, it was accepted that damages can be awarded to properly compensate Sinclair and Pearson for the financial benefit Gavaghan made from his use of Sinclair and Pearson's land as a result of the trespass.
The Court held that by his limited use of Sinclair and Pearson's land, Gavaghan obtained a more convenient way of servicing his development but he did not achieve anything more. He would not have been asked by any reasonable landowner to pay more than a relatively modest sum for the privilege.

No actual damage was caused to Sinclair and Pearson's land. The damages claimed by Sinclair and Pearson of £125,000 was quite unrealistic and damages were awarded to them in the sum of £5,000.
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