PATTRICK –V- MARLEY ESTATES MANAGEMENT (15/11/2007)
Service Charge clause causes dispute as to extent of works the landlord and tenant are each liable to undertake to the exterior of a building
The Message: Service Charge clauses need to make absolutely clear the extent of repair costs to be shared by the tenants.

The Case:  The Court of Appeal has clarified the extent to which tenants of multi-occupied buildings are solely liable for the cost of works to the exterior of their part of the building (Pattrick-v-Marley Estates Management (15/11/2007)).
Mr and Mrs Pattrick ("the Pattricks") are the tenants of one of 17 separate dwellings in a substantial mansion house known as Marley House in South Brent, Devon. Under their Lease, they are liable to pay 14% of the running costs of the house. Their premises include about 25 substantial Georgian style windows and some old and very dilapidated cloisters at lower ground level. The cloisters were left when the adjoining Abbey was demolished as part of the redevelopment of the house.

Substantial repairs are required to 17 of the windows of their premises and the cloisters and the Pattricks claimed that this is the liability of the service company, Marley, owned collectively by all the tenants.  Marley claimed that responsibility lies with the Pattricks to meet these costs.
The Lease makes clear that the windows are part of the premises demised to the Pattricks and that they are responsible for the repair of all parts of their premises other than those that Marley are responsible for under Clause 6 of the Lease.

Under Clause 6, Marley is responsible for the repair of the main structure (including the roof chimneys gutters pipes and foundations) of the house and the buildings and it is also liable for the decoration of the exterior, including the wood and ironwork.
The Pattricks argued that both the windows and cloisters fell within Clause 6. They claimed the windows are part of both the main structure and the woodwork and that the cloisters are a building so far as Clause 6 is concerned.

Marley argued it is not liable as the windows are not expressly referred to in Clause 6 and are specifically stated to be part of the Pattrick's premises. They claimed that the cloisters were no longer a building as they were open to the elements and that it could not have been intended that the Pattricks could benefit from all the tenants being responsible for the substantial costs of putting the cloisters back into good repair.
At first instance, the Judge found against the Pattricks but the Court of Appeal had different views. It agreed that Marley is not liable for the repair of the windows as they are not mentioned in Clause 6 as being included in the structure but it held they are part of the exterior so Marley is responsible for their decoration. 

In relation to the cloisters, the Court noted that it had a floor, roof and three walls and a colonnade forming the fourth wall and considered it to be a building within Clause 6 even though its use was limited as it was not weathertight. It saw no reason to distinguish the cloisters from any other part of the exterior structure. The fact that repair of the cloisters would only benefit the Pattricks was irrelevant as it was commonly the case that specific parts of buildings needed particular attention and this should have been taken into account when determining what percentage of the service charge the Pattricks should pay.  
Accordingly, the Pattricks only have to pay 14% of the cost of the works required to decorate their windows and to repair the cloisters but have to meet the entire cost of repairs required to the windows. Furthermore, the Court made an order that Marley could not seek to recover their legal costs of the proceedings under the service charge so the Pattricks will not have to pay any of Marleys costs.
