Cumbria Waste Management v Baines Wilson (16 April 2008)
The Message: Confidential settlement negotiations may sometimes have to be disclosed to other parties.
The Case: The High Court has had to consider for the first time whether documents relating to a Mediation are always to be treated as confidential or whether their disclosure can be ordered in Court proceedings 
The Claimants sued the Defendant solicitors for damages in connection with the drafting and negotiation of an Agreement with the Department for Environment, Food & Rural Affairs (“DEFRA”) for the supply of waste management services during the foot and mouth epidemic in 2001. 

Following a Mediation in February 2005, the Claimants’ claims against DEFRA were settled for £5.3million but they claimed against the Defendant that they had had to compromise their claims very substantially due to their negligence and they had suffered losses of about £4.4million. 

In the proceedings against the Defendant, the Claimants alleged that their settlement with DEFRA was a sensible and reasonable compromise given the points DEFRA had raised regarding the meaning and effect of the Agreement but the Defendant wanted to take issue with this and sought an order so it could see all the documents in relation to the Mediation.  

Under the without prejudice rule, documents relating to settlement negotiations are not disclosable or admissible in evidence but, where a party actually relies on a settlement as in this case, then it may well waive any right to keep such documentation confidential. 

The Claimants did not, in fact, have any objection to disclosing the Mediation documentation but, given that they had agreed with DEFRA that the Mediation was to be conducted on a without prejudice and confidential basis, they refused to disclose documentation relating to the settlement without DEFRA’s consent.  DEFRA was not prepared to consent because it is still dealing with numerous other claims relating to the foot and mouth epidemic and does not want details of its negotiations with the Claimants to possibly become public.

The Court had to consider whether the Mediation documents were covered by the without prejudice rule and , if not, whether disclosure should still not be ordered because the parties had agreed that such documentation should be kept confidential.
It is public policy that parties should be encouraged to make concessions or admissions to try to settle disputes and, in order to be able to do so freely, anything said or written in connection with any such negotiations is not generally admissible in evidence.  However, there are certain exceptions to this without prejudice  rule and the Court has ordered disclosure where this is necessary to see whether a compromise reached with another party was reasonable or not.

The Court placed great emphasis on DEFRA’s position in considering whether any disclosure should be ordered.  It considered that there were good public policy reasons why DEFRA should be entitled to protect from disclosure material which may embarrass them in other disputes.  The Court took account of the fact that Mediation instead of litigation is to be encouraged and it should therefore be slow to order disclosure of any documentation in relation to that process. The Court also considered that the documents would relate to admissions made by the Claimants as part of the negotiations and that they were not disclosable as they are covered by the without prejudice rule. 
The Court also held that, whilst confidentiality is not an automatic bar to disclosure, the Claimants were prevented from making any disclosure by the confidentiality terms they had agreed to in relation to the Mediation.

Accordingly, the attempt by the Defendant’s solicitors to obtain copies of the settlement negotiations failed.  It would appear that the Courts are intent upon supporting the Mediation process by retaining its confidentiality so that parties and the Mediators can negotiate openly and freely and without fear that anything they might say or admit may be used against them at any later stage.
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