                                       Risegold Limited v Escala Limited (28 October 2008) 

The Message: In construing words in a document, the particular context in which they are used is everything.

The Case: The Court of Appeal has disagreed with the trial Judge as to whether the owner of a property has a right to enter into part of an adjoining property for the purpose of carrying out the complete redevelopment of its own property 

Risegold owns Units 5 and 6 at Quaker Court, Quaker Street, Stepney London E1.  Pursuant to a Deed entered into in 1993, Risegold has the right to enter on foot into the adjoining Units 3 and 4 owned by Escala if it is necessary to do so for the purpose of carrying out any maintenance, repair, rebuilding or renewal to their property. This right is subject to Risegold causing the minimum disturbance and inconvenience and to making good all damage caused.

Risegold want to redevelop their existing single storey warehouse/industrial premises into a 5/6 storey block containing commercial units and residential flats above and they need to enter into the yard to Units 3 and 4 to erect a fence and scaffolding in order to comply with Health and Safety Regulations.

Escala objected to Risegold entering the yard for the purpose of the redevelopment as they claimed that the proposed works went beyond those permitted under the Deed and the Judge at first instance agreed with them. The Judge gave a limited meaning to the words “renewal” and “rebuilding” and held that the 1993 Deed was to be construed as to give a limited right of entry which did not go beyond carrying out works to replace the existing buildings in much the same form as previously existed.

The Court of Appeal looked at the matter afresh and held that it was not at all helpful to look at other cases where the terms “rebuilding or renewal” had been interpreted.  It thought that it could be positively misleading to rely on meanings given to such words when used in planning legislation or leasehold obligations as they might have a completely different meaning in those cases.  The Court of Appeal emphasised that, in construing any document, context is everything.

The Court noted that there was no restrictive covenant preventing Risegold from redeveloping their property and it considered that it was clearly contemplated in 1993 that that there may be a need to redevelop Units 5 and 6 at some future date and the terms for entry that had been agreed clearly reflected the need for such possible access whereas, at the same time, they sought to protect the adjoining owner against any unnecessary disturbance or damage.

The Court saw no reason to confine the extent of the right to simply replacing the existing buildings although it accepted that “rebuilding” can be literally interpreted to mean simply the reconstruction of an existing building.

The Court placed particular emphasis on the fact that a literal construction of the right to enter produced consequences that were not sensible and which the original parties were unlikely to have contemplated at the time of the 1993 Deed.  For example, literally construed, the right of entry could not be used just for the demolition of the existing buildings and it would restrict Risegold to simply replacing the existing buildings if, for example, they were destroyed by fire and the opportunity arose to erect more modern or different buildings.

In all the circumstances, the Court concluded that “rebuilding” must be given a broader and more flexible meaning and must be construed to allow for the erection of different buildings.  The Court considered that, if the right to enter was restricted simply to replacing the existing buildings with similar buildings, this would give scope for considerable disagreement between the parties as to whether the proposed buildings were similar or not and whether the right was being used for the limited purpose for which it had been granted.

Whilst recognising that the Judge’s conclusion was a possible construction of the words used, the Court held that it was not the correct interpretation and that, in addition, the combined use of the words “rebuilding” and “renewal” had a “crescendo effect” so as to give a different and wider meaning to these words.

Accordingly, Risegold is free to enter into the adjoining land for the purposes of carrying out its proposed redevelopment even though the intrusion is expected to last for up to 45 weeks and is, therefore, likely to cause Escala some substantial disruption and inconvenience.
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