Rent Review Set Aside- Metropolitan Property Realizations Ltd-v-Atmore Investments Ltd (28/11/2008))

The Message: A rent review Award may not be final if the Arbitrator fails to deal with a substantial issue when valuing the property.

The Case: The High Court has had to consider whether an Arbitrator’s Award on a rent review can be set aside, when the surveyors for the parties overlooked a valuation issue and the Arbitrator also failed to take this into account  

Metropolitan is the tenant under a 99 year lease of a parade of shops with flats above in Partington Street, Failsworth. Atmore is the landlord. The rent fell due to be reviewed as at September 2006 and the matter was referred to an arbitrator. The lease stated that the rent actually payable after a review was to be six elevenths of the yearly rental value, but it was agreed that this concession was to be ignored when determining the yearly rent payable at the review date. 

After hearing submissions from the parties’ surveyors, the Arbitrator, Mr D.C. Stanger, agreed with Atmore’s surveyor that the yearly rental value was £118,000. The actual rent payable, based on six elevenths of this sum, would be £64,363. This rental value was calculated on the basis of the total rental income from all the sub-tenancies, less deductions to take account of management charges and likely void periods. Metropolitan appealed against the award.

Metropolitan’s surveyor had approached the valuation on the basis that there should be no increase in rent, as there was a lack of demand in the market for such a lease given the nature of the shops, competition in the area, and all the costs liabilities under the lease. He did not address the points dealt with by Atmore’s surveyor in relation to valuing the property based on its income and did not challenge his opponent’s actual method of valuation. 

It was only after the Arbitrator’s Award that Metropolitan sought to raise the issue that the valuation approach adopted by Atmore’s surveyor, and followed by the Arbitrator, was wrong. Metropolitan pointed out that this approach failed to make any allowance for any profit to the tenant so that, in effect, the tenant would not be receiving any benefit as it would be paying over all its net income to the landlord.

There was no real dispute that a profit element had been overlooked. However, an Arbitration Award can only be set aside where there is a serious irregularity and substantial injustice. Since Metropolitan had not raised the profit element issue with the Arbitrator, Atmore argued that the Arbitrator had not failed to deal with any issue and there was therefore no irregularity. They emphasised the need for certainty and finality in relation to Arbitration Awards.

The Court considered that the role of the Arbitrator was to determine the fair yearly rent as provided for by the lease. If he had not done so due to any lack of reasoning, the Court can intervene.  Even if the parties had not raised an issue, an Arbitrator must still satisfy himself that the calculation he has adopted is logical and coherent. 

As the Arbitrator had failed to allow for an element of profit and this was essential to any proper valuation, the Court held his Award was flawed. It was simply not sustainable as a rational decision on the basic issue to be determined. 

Accordingly, the Court held there had been a serious irregularity and the review was ordered to be re-submitted to Mr Stanger so he could determine the appropriate rental deduction for the profit element. 
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