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An Englishman's home may not be his castle
The Message
A right of way over land will not necessarily imply a right to park on that land.

The Case
In Waterman –v– Boyle [27 February 2009], the Court of Appeal considered the limitations of the adage "an Englishman's home is his castle".

Some property owners interpret this to mean that they can build walls and do other activities on their land whenever they choose and without regard to their neighbours. However, this is not always the case. The law expects neighbours to show some give and take towards each other and try to resolve their disputes without resort to complex and expensive litigation. This case is an example of where this did not happen.

Mr Boyle and another owned adjoining properties in Buckinghamshire. They sold one of the properties and the Watermans are the current owners of that property.

The original transfer of the property to Watermans' predecessor granted various access rights (with or without vehicles) over defined areas for the benefit of the property and a right to park private motor cars on two designated parking spaces.

While, initially, there was an admirable spirit of neighbourliness between Boyle and the Watermans, disputes erupted over access and parking, often contentious issues between neighbours. Boyle built a wall on his adjacent land, which made it impossible for the Watermans to continue to turn their cars from the adjoining private lane into their garage. The Watermans complained that there had been a breach of their right of access.

Boyle also prohibited parking on the access areas by visitors to the Watermans' property, unless they were simply loading or unloading, or parked in the designated spaces. In an effort to stop parking, Boyle engaged a clamping firm, a step described by the judge as verging "on the edge of rationality". The Watermans brought proceedings to determine those access and parking disputes.

The County Court, at first instance, held that the Watermans' right of access had been interfered with by the wall. The judge held that the transfer containing the right had to be interpreted "purposively" so as to give a right of access of sufficient width to allow reasonable use by motor vehicles. Boyle appealed and the Court of Appeal allowed the appeal.

The transfer conferred a right of access over a lane of fixed location. The right could not be interpreted so as to vary the width of the access allowed. The fact that the current users of the right had larger vehicles than the original beneficiary of the right, giving them difficulty accessing the garage, was beside the point.

While an act on adjacent land may in certain circumstances interfere with a right of access, those circumstances would have to be exceptional. That was not the case here.

For the construction of the wall by Boyle to be actionable in nuisance, it would have to constitute a substantial interference with the Watermans' right being exercised reasonably.

While it was regrettable that Boyle should have built the wall, when aware it would cause access issues without consulting his neighbours, this was nowhere near sufficient to render actionable what Boyle did. The Court also noted that the Watermans would have no difficulty accessing their garage if they altered its front.

The other point at issue was whether Watermans' visitors, pursuant to the Watermans' access rights, could park on the access area for the duration of their visit. The Court of Appeal decided that they could not. Of particular importance was the fact that the transfer already gave the Watermans specific parking rights. The test to be applied was whether, having regard to the circumstances at the time of the original transfer, it would be a reasonably necessary (but not merely desirable) use of the access area for a visitor to station vehicles for the duration of the visit.

The Court stated that where there is an express right to park benefiting a property, the circumstances would have to be quite exceptional to imply a further parking right.
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