Siemens Building Technologies-v-Supershield Limited (1 May 2009)

The Message: Sub-contractors have to beware of substantial liabilities being laid at their door.

The Case: The High Court has confirmed and clarified the law as to the extent a contractor can simply pass on down the line the amount it has paid another party to settle a claim against it without having to justify that it was actually liable to pay such a sum or more.

In October 2001, the basement of the new City of London office building of Slaughter & May (one of the magic Circle law firms) flooded. Extensive damage was caused to the electrical equipment. The flood was caused because a nut and bolt connection on the water storage tank for the sprinkler system had not been sufficiently tightened.

Proceedings were brought by the landlord, Deka, Slaughter & May and  another party against the main contractor, Skanska. Skanska joined in Haden Young who were the mechanical and electrical sub-contractor and they, in turn, brought in Siemens who were their sub-contractor for the sprinkler system. 

The proceedings between all these parties were settled at a Mediation in June 2008. The total claim against Siemens of £5.61 million was settled for £2.72 million, being 48% of the claim, inclusive of costs. Siemens then sought to recover this amount and their costs from their own sub-contractor, Supershield.

Siemens claimed the settlement was reasonable and that was all they had to establish to recover the amount they had paid out. Supershield argued that Siemens could not base their claim on the settlement sum as the settlement was unreasonable as various arguments in relation to causation and liability had not been properly taken into account. They argued that Siemens could only recover an amount based on what they would have actually been held liable to pay if the matter had gone to trial. 

The Judge carefully reviewed the law which dated back to cases decided in the 19th century. He noted that the Courts encouraged parties to settle in order to save costs and he agreed with Siemens that it was not necessary for them to establish that they would have been held liable to pay at least £2.72 million if the case against them had proceeded. All that Siemens had to show was that Supershield’s actions had caused their loss or liability and that the settlement and amount paid were reasonable. 

A settlement will be reasonable where it is in the reasonable range of settlements which a reasonable person would have made in the circumstances so as to avoid the costs and risks of litigation. The circumstances to be taken into account  include the strength of the claim, the legal advice received, the likely costs and the benefits to be gained through a settlement. 

The Judge held that it would be foreseeable to  a sub-contractor that, if it was at fault, then its employer may be held liable for damages and costs and might have to settle claims with those parties higher up the chain.

The question of whether a settlement was reasonable is to be decided as at the date of the settlement and the Judge had no doubt that the settlement in this case was reasonable in the light of the extent of Siemens’ contractual liabilities and the expert evidence and the case as put forward. Although there were issues as to whether the damage could have been avoided or limited if the drains were operating properly or other systems had been in place, the Judge held that Supershield’s negligence was the effective cause of the flood and Siemens had done well to settle the case for less than 50% of the total claims. 

The Judge thought it would be difficult to think of many cases where it would not be reasonable to settle a case. This is particularly so in complex or technical  multi-party disputes where the costs can be enormous. He noted Siemens were advised to settle by reputable lawyers and he went on to hold that Siemens were also entitled to recover the costs they had incurred in arguing and then resolving the claims against them.

Of the settlement sum of £2.72 million that Supershield is liable to pay, well over £1 million relates to the costs incurred by the other parties so the lesson to be learned by negligent  sub-contractors is to try to settle early before substantial costs are incurred and claimed against them.
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