Estafnous v London & Leeds Business Centres Limited (15 June 2009)- Estate Agent loses £2 million commission claim.
The Message: Estate Agents’ commission payable on the sale of a property may not be payable if the sale proceeds in a different way.
The Case: The High Court has considered whether commission is payable where, a property is acquired as part of a corporate transaction rather than through a simple sale of the property 
In March 2001, Mr Estafnous entered into an Agreement with the Defendant, LLBC, whereby he stood to earn £2million if he introduced a purchaser of the leasehold interest in a building known as Regent House Business Centre, Nutford Place, London W1. The building is part of the Portman Estate and was let to Drillray Limited, a subsidiary of LBBC, for a term of 99 years ending in  2065. 
Mr Estafnous proceeded to introduce a Mr Kapoor to LLBC.  Mr Kapoor had already been provided with details of the property and was prepared to pay £19million for it.  It was, in fact, an associate of Mr Estafnous called Mr Migariaf who had first interested Mr Kapoor in the property and Mr Estafnous had agreed to pay Mr Migariaf £500,000 out of the £2million commission if the sale proceeded. 
Negotiations for the purchase proceeded in 2001 but, in order to produce a stamp duty saving, it was proposed that the purchaser would acquire the shares in the owning company rather than purchase the property.  However, Mr Kapoor went cold on the transaction in or about August 2001 and did not re-emerge as interested until mid 2002.  He then sought to buy LLBC at a reduced price of £16million.

In fact, the eventual transaction involved a somewhat complicated commercial transaction which involved the purchase of LLBC’s parent company and the repayment of inter-company debt. The total consideration was £15.6million.  It was Mr Estafnous’ case that this transaction constituted a sale of the property and entitled him to his commission of £2milllion.

LLBC disputed liability on various grounds.  They claimed that Mr Estafnous was not entitled to any commission as it was, in fact, Mr Migariaf and not him who was the effective cause of the sale but the Judge held that the Agreement entered just required Mr Estafnous to have introduced the purchaser to LBBC and he had done so.

The major issue was whether commission was payable only on a sale of the property and not on a share sale?  In law, the purchase of shares in a company that owns land is a very different transaction from the simple purchase of the land.  Whilst the Judge was prepared to support a somewhat more liberal interpretation than previous cases had applied, the problem in this case was that it was not the shares in Drillray, the company that actually owned the lease of the property, that had been purchased but shares in its holding company as part of a wider transaction. 

The Judge appreciated that there were reasons not to favour a construction that would enable a party to avoid paying commission by structuring transactions in a different way but he highlighted that it is not an uncommon experience for parties to a contract to discover they have not actually made provision to cover all events.
The Judge held that, whilst it would be entirely normal for LLBC to pay commission on a sale of its own assets as it would receive the purchase price, there was no obvious reason why it should pay commission on a sale of itself or its holding company where the proceeds of sale were not going to the companies but to the shareholders.  The Judge considered the clear words were required in any Agreement if a company was to be liable to pay commission on a sale of itself or its parent company.

Mr Estafnous had further argued that the original Agreement was varied to cover a share sale as the parties had proceeded in the knowledge that this was how the transaction was actually going to progress but the Judge could find not evidence of any actual variation of the Agreement being proposed or agreed. 

The claim for commission therefore failed as the Agreement did not cover the share sale.  Interestingly, LLBC had thought that they had agreed to pay commission of £2million only if the purchase price was £19million and it was only after the dispute arose that their representative appreciated that this had never been a condition of the original Agreement.
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