LANDLORD'S NEED TO BE CAREFUL NOT TO LOSE SECURITY OVER TENANTS' ASSETS OR GOODS.
The Message: In the event of a tenant becoming insolvent, it is essential that the landlord takes the necessary steps to protect its right to any security it holds over any of the tenant's assets.

The Case: In LCP Retail Limited-v-Richard Segal (4/8/2006), LCP appealed against the decision of the Bankruptcy Registrar that it had lost its right to the benefit of the sale proceeds of goods belonging to the tenant that its bailiffs had seized due to non-payment of rent prior to the tenant going into liquidation. 
LCP was the landlord of a go-karting race track in Bridgwater, Somerset that was let to Premier Karting World Limited. Due to the tenant's failure to pay the rent due on 1 July 2003, LCP sent in bailiffs to levy distress on the tenant's goods and, as is standard practice, rather than removing the goods there and then,  the bailiffs took walking possession of the go-karts and other equipment to secure payment of the sum of approximately £25,000 outstanding. Under a walking possession agreement, a tenant agrees not to dispose of any of the goods until payment is made and there can be severe repercussions for the tenant if it breaches the agreement.

By September 2003, the tenant had paid £18,700 towards the arrears and, as LCP held a rent deposit of £14,000, the tenant wrongly concluded that it was now free to dispose of its goods and, without informing LCP,  it instructed auctioneers to remove the goods. A net sum of only £2,700 was eventually realised in November 2003 from the sale.

The tenant ceased trading on 22 September 2003 and went into liquidation on 5 November 2003. On  9 October 2003, LCP had inspected the premises and made no complaint about goods being removed and, in fact, sought confirmation from the tenant that it would be cleared of all its equipment if it had no intention to re-occupy the premises. On 27 October 2003, LCP returned the proof of debt form to the liquidator claiming £290,000 as a result of the tenant's default but leaving blank the box which requires a creditor to identify any security it holds over the company's assets. Subsequently, on learning of the sale of the goods, LCP laid claim to the proceeds of sale.
The Court accepted that a landlord who has commenced steps to levy distress before a liquidation can proceed to sell the goods seized thereafter and keep the proceeds. However, the liquidator argued that LCP had abandoned the distress and no longer had any right to the proceeds of sale. He relied on the fact that LCP had raised no complaint about the removal of the goods when it had inspected in October 2003 and had made no claim to any security in accordance with the Insolvency Rules 1986 when filing the proof of debt.
The Court held that it was LCP's failure to claim any security that was crucial. Any goods seized by a landlord's bailiffs are a form of security and, by failing to disclose this security, LCP had surrendered its rights to the goods. Although LCP sought to rectify the position by claiming that its failure was due to an inadvertent omission or honest mistake, the Court held that the combination of its failure to make any claim for any security and to raise any protest about the removal of the goods in October 2003 amounted to an abandonment of the distress and the liquidator was accordingly entitled to retain the sale proceeds.
The Court noted that costs in excess of £20,000 had been incurred by both parties in arguing over a sum of just £2,700. It commented that the parties would have been better off splitting the sum at the beginning and that, if ever a case proved the need to introduce a requirement to obtain permission to appeal in insolvency proceedings, this was it.
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