Crane Road Properties LLP-v- Hundalani (28 July 2006)
The Message: A party who has agreed to share the cost of repair works may have no liability whatsoever to contribute to the cost of works that go beyond repair even though they remedy all existing defects.

The Case: In Crane Road Properties LLP-v-Mr and Mrs Hundalani (28 July 2006) the Claimant had spent in excess of £270,000 on works in 2002 to a private roadway known as Crane Road in Stanwell, Middlesex. In return for the grant of a right of way in 1979, the Defendants had agreed to pay half of the cost of maintaining repairing and re-surfacing this road. However, they argued that they were not liable to pay the sum claimed from them, or any sum at all, as the works that had actually been carried out involved converting a very basic tarmac road into a modern highway and, accordingly, were improvements and not repairs. They also contended that the works had been caused by the Claimant's neglect of the road in the past. 
There was no doubt that the road was badly potholed and in substantial disrepair by 2002 but, as the grant of the right of way contained no obligation on the part of the Claimant to maintain the road, the Judge held that the Defendants could not hold the Claimant liable for any failure to repair in the past. 
The Claimant, having originally demanded half the cost of the works, subsequently accepted that substantial improvements had been made to the road and it only sought to recover in the proceedings some £38,000, being 50% of the costs it estimated would have been incurred if only the repairs required had been undertaken. The problem for the Claimant was that these were notional costs as it had not actually undertaken these particular works and the Defendants were able to argue that, although the improvements had remedied any disrepair, they had no liability to contribute any sum as they only had to contribute to the actual cost of repairs carried out.
The Claimant submitted that it could not be right that the Defendants should not have to pay anything simply because the Claimant had chosen to upgrade the road rather than just repair it. Its case was that the Claimant was entitled to recover half of the costs of the repair works that would have been necessary if the road had just been repaired and not improved.

The Judge, therefore, had to decide whether the Claimant could only recover half of the cost of any repairs that had actually been undertaken or whether it could recover half of those costs that had been saved by it undertaking improvements that rendered repair work unnecessary?
Both parties relied on previous cases in support of their arguments but the Judge decided the issue on the basis of the particular wording used in 1979. As the Defendants had only agreed to pay towards the cost of repair or re-surfacing works, the Judge held that this pre-supposed such works had to be undertaken and, if no costs had been incurred in relation to such works, then there was no obligation to contribute at all. The Judge pointed out that it would substantially complicate matters if a party could recover the cost of works rendered unnecessary as the parties would need to engage experts to establish what works of repair would otherwise have been necessary and how much they would have cost.
The Claimant was only entitled to recover half the cost of any works of repair that had actually been undertaken. Since the 2002 works did involve re-surfacing the road with asphalt and bitumen, the Defendants were liable to contribute to these costs but nothing more.  
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