RISEGOLD-v-ESCALA  17 JANUARY 2008
The Message: The meaning of words commonly used can often be unclear on analysis. 
The Case: A landowner has sought to establish that a right to enter adjoining land to rebuild or renew its  property permits it to completely redevelop the property into something quite different to what was there before (Risegold Limited-v-Escala Limited (17 January 2008)). 

The Claimant owns 2 industrial units at Quaker Court, London, E1 6SN. It purchased these units in 2005 with the benefit of planning permission to demolish the existing structures and replace them with a 5/6 storey block comprising commercial units with flats above. 
The Defendant owns 2 adjoining units and a yard which runs alongside all of the units in the Court. In 1993, when the units were sold off, a right was granted to the Claimant's predecessor to enter such parts of the yard as necessary for the purposes of carrying out maintenance, repair, rebuilding or renewal to its property. The right was only exercisable without vehicles and subject to minimum disturbance and inconvenience being caused. 

In order to carry out its redevelopment, the Claimant requires access to the yard for some 45 weeks so that it can comply with Health and Safety Regulations and erect fencing and scaffolding around its site. It also needs access to the airspace above the yard to allow the arm of a tower crane to swing over the yard. 

The Defendant claimed that the proposed works went beyond rebuilding or renewal so there was no right to access their land. Accordingly, the Claimant sought a declaration from the Court to allow it to enter the yard and proceed with its works.

The Judge noted there was no covenant restricting any development of the Claimant's units. The Claimant can build whatever it wishes. The issue was whether it can use the yard to do so.

The Defendant claimed that neither renewal nor rebuild permitted redevelopment. It relied on the dictionary definition of these words to argue that they did not permit demolition of an existing building and its replacement with something completely different. It pointed out that there was no purpose in defining what works could be carried out if there was, in fact, no limit at all.
The Claimant argued that rebuilding must involve demolition and the words used should be given a broad interpretation. It relied on the phrase "urban renewal" to argue that renewal can involve the complete replacement of an existing building rather than replacing it in a similar state. 

The Judge noted that the dictionary defined renew as " make new again". He considered 2 previous cases concerning the meaning of rebuild and he held this meant a substantial replacement of what was already there.  
The Judge, however, placed particular reliance on the other provisions the parties had agreed in order to construe what had been intended. He noted that no vehicles were allowed and minimum disturbance was to be caused and only such parts of the yard used as was necessary. He concluded that the parties contemplated that any rebuilding or renewal was to be limited and would not include a complete redevelopment on the site. 

Accordingly, the Claimant cannot proceed to use the yard in order to pursue  its redevelopment.  
