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Daniel Thwaites Plc v Wirral Borough Magistrates' Court [6 May 2008]

The Message:

In applying the objectives of the new licensing legislation, courts are likely to resist unnecessary interference with the businesses of licensed premises.
The Case:
In 2005 the Licensing Act 2003 introduced a new regime for the licensing of the sale of alcohol and the provision of various forms of entertainment. The new regime is controversial, in particular, because of the potential for extended opening hours and possibly even 24-hour opening. The case of Daniel Thwaites Plc v Wirral Borough Magistrates' Court [6 May 2008] looked at the approach licensing authorities should adopt towards the opening hours of licensed premises.
Daniel Thwaites Plc owned a hotel in the Wirral which it operated as licensed premises. It originally held a licence under the Licensing Act 1964. In June 2005, it applied to the licensing committee of Wirral Council, the licensing authority, for its existing licence to be converted to a "premises licence" under the Licensing Act 2003.

Thwaites wished to carry on its business under the new licence for longer hours than were allowed under its original licence. The licensing authority was asked by Thwaites to grant a licence that would allow music and dancing to 11pm and alcohol sales until midnight on all nights other than Friday and Saturday when opening hours would be an hour longer.

At the hearing of the licence application, there was opposition to Thwaites' proposals from Saughall Massie Conservation Society and local residents. Thwaites told the licensing authority that the new hours of operation would not vary significantly from its existing hours and the application for extended hours was to allow flexibility to open later "on special occasions". The authority took note of Thwaites' comments and granted the licence in the form requested by Thwaites.

The Conservation Society and others appealed against the licensing authority's decision to the magistrates' court on the basis that the decision was not made in accordance with the licensing objectives under the legislation. Some local residents were fearful of problems if the extended hours were allowed in the summer. The magistrates' court granted the appeal reducing the hours permitted for the sale of alcohol.
Thwaites applied for a judicial review of the magistrates' decision. Thwaites argued that the decision was unlawful because it was not in line with the philosophy of the 2003 Act and imposed restrictions on Thwaites' operation which were unnecessary to promote the Act's licensing objectives.
The Act was intended to provide a more efficient and flexible system of licensing which did not interfere unnecessarily. It aimed to provide greater choice for consumers while protecting local residents from disturbance and anti-social behaviour.
The High Court considered that the magistrates' approach did not take proper account of the changed approach to licensing introduced by the Act. According to that approach, the magistrates should have been more reluctant to impose regulation.

The fact that the police did not oppose the hours applied for by Thwaites should have weighed very heavily with the magistrates, but in fact they appeared to have dismissed the police view because it did not concur with their own.

The magistrates proceeded without proper evidence and gave their own views excessive weight. Their resulting decision limited the hours of operation of the premises without it having been established that it was necessary to do so to promote the licensing objectives. In all the circumstances, their decision was unlawful and had to be quashed.
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