HFHA Group Ltd-v-ASRA Greater London Housing Association
17 October 2008

The Message: A failure to properly document an Agreement can prove very expensive.

The Case:  A property speculator and developer sought to recover a substantial fee for introducing a property deal on the basis that an oral agreement had been entered into with the other party prior to the purchase .

Dean Jonathan D’Eye carries on business through the Claimant company as a property investor and developer. In 2004, he became aware that the London Borough of Greenwich was proposing to sell by tender a site known as Elmgrove in Plumstead. He was interested in pursuing a residential development on the site in conformity with Greenwich’s requirement that 35% of any redevelopment should be Affordable Housing.

Greenwich required unconditional tenders but the Claimant was only willing to proceed subject to planning and his bid of £2,550,000 for the building of 149 habitable rooms on the site was made “subject to planning”.  Having received bids, Greenwich then set a deadline of 29 November 2004 for unconditional final offers to be made by all bidders but the Claimant was unable to afford to proceed on an unconditional basis. 

By chance, the Claimant had a meeting on Friday 26 November 2004 with the Defendant, ASRA,  in relation to another matter. ASRA  is a not for profit charitable housing association whose purpose is to provide affordable social housing. ASRA had funding available but were not in any position to bid for the site by themselves since the bidding process was only open to parties who had already submitted bids.

ASRA were interesting in acquiring the site and agreed with the Claimant that he could bid on their behalf and a bid of £2,635,000 was made by the Claimant on their joint behalf. The bid was on the  basis that Greenwich would also receive an overage payment of £7000 per habitable room if the development exceeded 175 habitable rooms. This bid was accepted and ASRA acquired the site. They then argued that the Claimant was only entitled to a finder’s fee of 1 or 2%.

Unfortunately, for the Claimant, he had not confirmed in writing what he was to receive for introducing the site to ASRA and the parties were unable to agree what the position was in this respect. It was the Claimant’s case that it had been agreed at the meeting that he would receive 35% of the enhanced value of the site with planning permission less purchase and other costs. Since ASRA subsequently obtained planning permission on appeal for a 20 storey tower building on the site comprising some 1099 habitable rooms, the enhanced value was very considerable indeed.

The Court had to determine whether a fee agreement had actually been reached at the meeting. In order for any agreement to be enforceable, it is necessary to establish that all the essential terms have been agreed. ASRA claimed that there had been discussion as to the fee arrangements but these were based on the Claimant receiving a payment if the development exceeded 175 habitable rooms and nothing had actually been finalised as matters had been left until it was known whether the bid had been accepted.  

The Court had to weigh up the witness evidence to see if any fee agreement had been reached. Whilst it had considerable sympathy for the Claimant, it found his evidence to be unreliable in certain respects and it was unable to conclude on the balance of probabilities that ASRA had expressly agreed to pay him a fee on the basis he claimed. 

The Court noted that the Claimant had not put forward an alternative claim based upon him being entitled to a reasonable fee for the services he had provided. If he had done so, the Court stated that it would have awarded him a substantial sum to reflect the considerable value of his introduction. Unfortunately, having not made any claim of this sort, the Claimant had to walk away empty handed. 
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