RIGHT TO ADVERSE POSSESSION LOST BY ESTOPPEL

St Pancras and Humanist Housing Association Ltd-v-Leonard (17/12/2008).

The Message: A party who keeps quiet as to his property rights can lose them if another party is misled as a result.

The Case: The Court of Appeal has considered whether a person has to be aware of his full legal rights to a property before he can forfeit such rights by unconscionable action or inaction on his part 

In 1973, Mr Leonard and other squatters took communal possession of 2 houses in Haverstock Hill, North London, owned by the London Borough of Camden. In 1975, Mr Leonard took personal possession of a garage at the bottom of the garden and the Judge held at the trial that he had by 1987 obtained legal ownership of this garage by adverse possession of it for 12 years.  

In order to prevent redevelopment of the houses, Mr Leonard and other squatters and some local people formed an Association and over the years it obtained long leases of the houses and then of the gardens and the garage in return for a total payment of £185,000 to Camden. 

In 2006, the Association proposed to demolish the garage as it was in poor repair but, for the first time, Mr Leonard claimed personal ownership of it and barricaded himself in it to prevent any works proceeding. The Association disputed that Mr Leonard had ever had sole possession of the garage and claimed it had always been owned communally but the Judge found for Mr Leonard in this respect. 

However, the Association then sought to rely on the law of estoppel which can prevent a party from asserting rights to a property where it would be unfair to do so as he has previously made contrary representations which another party has relied on to his detriment. The Association relied on the fact that Mr Leonard had been a committee member when the leases were acquired and had not claimed ownership of  the garage at the very time when the Association was acquiring the lease which it thought would give them control and possession of it.  

The Judge was satisfied that Mr Leonard had lost his ownership of the garage by allowing the Association to proceed in ignorance of his claim. Mr Leonard appealed on the basis that he had not acted unconscionably as he was not a lawyer and had no knowledge as to the law of adverse possession at the relevant time. He asserted that he had to know that he was the legal owner of the property before he could be held to have acted in a way that was inconsistent with such ownership.

The Court of Appeal agreed that a person had to know of his rights before it could be held that he had waived them but, whilst Mr Leonard did not know he had acquired legal ownership of the garage, he had believed he was entitled to possession of it to the exclusion of all others.  Despite this, he had encouraged the Association to acquire the lease of the garden and garage from Camden in the belief that all this property would be available communally. 

Accordingly, Mr Leonard was held to have acted unfairly by not raising his claim to possession earlier and had lost his rights to both possession and ownership of the garage as a result.
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