1954 ACT: VALIDITY OF NOTICES

A Landlord serves a non-opposing S.25 Notice on the Tenant 9 months before the Lease Expiry date giving notice to terminate on that date. The property is a unit in a shopping centre which is wholly occupied by the Tenant.

Paragraph 1 of the Notice identifies the property to which it applies as the whole of the property currently demised to the Tenant.  However, the proposals in the Schedule to the Notice do not state the extent of the property to be included in the new lease and they also propose renewal on the Landlord’s standard form of lease without attaching a copy of it or giving any particulars.

The Tenant’s solicitors acknowledge the Notice and the parties’ surveyors commence negotiation but, a week before the Notice is to expire, the Tenant’s solicitors serve a S.26 Notice giving 12 months notice and claim the S.25 Notice is ineffective as the proposals fail to comply with S.25(8). 

Is the S.25 Notice valid? If it was not valid, would the Tenant be estopped from arguing it was invalid?

Validity

Section 25(8) of the 1954 Act stipulates that:

“A notice under this section which states that the landlord is not opposed to the grant of a new tenancy to the tenant shall not have effect unless it sets out the landlord’s proposals as to –

(a) the property to be comprised in the new tenancy (being either the whole or part of the property comprised in the current tenancy);

(b) the rent to be payable under the new tenancy; and

(c) the other terms of the new tenancy.”

There is as yet no reported case dealing with the effect of these provisions and whether non-compliance with their strict terms is fatal to the validity of a S.25 notice.

The prescribed form of S.25 notice states that the landlord’s proposals for a new tenancy can be discussed, that they are “merely suggestions as a basis for negotiation”, and that the tenant is not obliged to accept the landlord’s proposals and may put forward his own.  This reflects the ODPM consultation documentation, guidance and 2006 review.  The statutory requirements should be considered and construed against the background that the primary purpose of section 25(8) is to provide a springboard for negotiations as to the terms of a new tenancy.  

The questions are: (1) What is the true nature of the statutory requirements? Is strict compliance necessary in the context of this statutory scheme, or is there scope for applying Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd [1997] AC 749 if there has been an error or omission? (2) Does the Notice on its true construction adequately comply with the statutory requirements (taking into account the surrounding circumstances and context in which the Notice is served)?  

Case Law

The Tenant will rely on the Court of Appeal decision in Burman v Mount Cook Land Limited [2002] 1 EGLR 61 to argue that section 25(8) contains mandatory formal requirements and that non-compliance with the statute renders the notice invalid.  Burman dealt with a landlord’s counter-notice under section 45 of the Leasehold Reform, Housing and Urban Development Act 1993 (“the 1993 Act”); the Court of Appeal held that such a counter-notice must comply with the essential statutory requirements in order to be valid.  If it failed to do so it could not be saved by the approach adopted by the House of Lords in Mannai under which the Court would consider whether, despite an error or omission in providing required information, the notice would nevertheless be clear to a reasonable tenant and not therefore invalid. In neither Mannai nor its predecessor, Carradine Properties v Aslam [1976] 1 WLR 442, did the break clause in the relevant lease require a break notice to be given in any particular form.  

In Burman the landlord had failed to state whether the tenant’s right to a new lease was admitted or not admitted.  A landlord’s counter-notice under the 1993 Act is integral to the proper working of that statutory scheme which requires that a tenant be left in no doubt as to whether his landlord admits the claim to a new lease, and which of the tenant’s proposals are admitted.  The importance of the counter-notice to the statutory scheme is reflected in the language of section 45 which is mandatory and specific, requiring that the counter-notice “must comply” with the requirements and “must … state that” the landlord admits or does not admit the right to acquire a new lease.  

In Burman the Court of Appeal approved a statement of Rimer J in Speedwell Estates Ltd v Dalziel [2001] EWCA Civ 1277 that the correct approach is to look at the particular statutory provisions pursuant to which the notice is given and to identify what its requirements are, then decide whether or not the notice served under it “adequately complies” with those requirements. If anything in the notice contains what appears to be an error on its face, then it may be that there will be scope for the application of the Mannai approach, although this may depend on the particular statutory provisions in question.
In 7 Strathray Gardens Limited v Pointstar Shipping and Finance Limited [2004] EWCA Civ 1669; [2004] 1 EGLR 53 the Court of Appeal held that the failure to state in a landlord’s counter-notice under the collective enfranchisement provisions of the 1993 Act that the premises were not within the area of an estate management scheme did not render it invalid.  The relevant provision was included in regulations and not within the body of the statute itself (this was found to be significant) and the Court held that it was a directory rather than a mandatory requirement in spite of its apparently mandatory wording.  

In deciding whether a requirement is or is not mandatory it is necessary to consider whether the draftsman of the relevant provision intended the failure to render the whole process a nullity.  The test is not one of the language which has been used but of the substance of the requirement that is imposed (see Pointstar paragraph [42]).  In Pointstar the Court referred to Howard v Bodington (1877) 2 PD 203 at 211 per Lord Penzance:

"I believe, as far as any rule is concerned, you cannot safely go further than that in each case you must look to the subject–matter; consider the importance of the provision that has been disregarded, and the relation of that provision to the general object intended to be secured by the Act; and upon a review of the case in that aspect decide whether the matter is what is called imperative or only directory."

The Statutory Requirements

Section 25(8) does not simply state that the section 25 notice “must set out” the landlord’s proposals; it states that the notice “shall not have effect unless” it does so.  The language of the statute appears to state clearly that the effect of failure to comply is to prevent the notice from having effect, which on the face of it points firmly to the conclusion that the sub-section is mandatory and specific.  The Court may be reluctant to enquire further as to whether the requirements in section 25(8) are mandatory or merely directory, and whether there is scope for applying Mannai, by looking behind the apparently mandatory language to discern the true legislative intention.

This is especially so since, while the effect of non-compliance is to render the notice invalid, the consequences for the Landlord are not usually unduly severe: he may simply serve a second section 25 notice complying with the relevant provisions.  This is not a situation where the Landlord will, by failing to serve a valid notice, be obliged to accept terms which have been proposed by the tenant (in contrast to the 1993 Act regime).  That said, in certain circumstances the Landlord can suffer severe financial hardship if the premises are high-value and the Tenant cynically waits until the imminent expiry of the notice before taking a technical point as to validity under section 25(8).  

However the Court should be persuaded to construe the statute purposively; it is clear that the purpose behind the introduction of section 25(8) was not to introduce further traps for the unwary which could be utilised by tenants to frustrate the lease renewal process but to speed up that process by cutting out the initial round of correspondence relating to proposed terms where the landlord is not minded to oppose the grant of a new tenancy.  The purpose of the new provisions in the section 25 notice is primarily to initiate negotiations for a new tenancy, and the proper working of the 1954 Act regime does not require that the tenant should know by means of the section 25 Notice whether or not the landlord proposes a new tenancy of part or whole, nor that he should know each and every “other term” proposed by the landlord.  The notes to the prescribed form make it abundantly clear that the landlord’s proposals are for negotiation purposes only.  

The requirement to state the property to be comprised in the new tenancy is arguably only relevant if the tenant has in fact sub-let or parted with possession of part of the currently demised premises.  If he has not done so, then the Court cannot order the grant of a new tenancy of anything other than “the holding” (being that part which the tenant occupies).  If he has done so then the landlord can require him to take a new tenancy of the whole premises rather than simply the holding.  Hence a positive proposal as to the property to be comprised in the new tenancy should only be necessary where the tenant has in fact sub-let or parted with possession, but not where there has been no sub-letting (compare Pointstar where a positive statement that a property falls within an estate management scheme would be required if true, but a negative statement that it does not would be unnecessary, and there could be no possible prejudice to the tenant in failing to give this information).  

If the Court can be persuaded to look past the apparently mandatory language and construe the words in the context of the statutory scheme, there seem good prospects of establishing that the draftsman of the reforms did not intend that a failure to state in terms in the Schedule to the Notice the premises to be comprised in the new tenancy and/or set out all the other terms of the new tenancy should render the whole process invalid.  

Construction of the Notice

According to Rimer J in Speedwell the requirement is for “adequate compliance” with the relevant provisions in the context of the statutory scheme.  When deciding whether the Notice does in fact adequately comply with the statutory requirements the Court will look at the Notice as a whole, any covering letters, the context in which they were sent and the surrounding circumstances (the “factual matrix”).  

While the Notice in this case omits a specific statement in the Schedule as to the property to be comprised in the new tenancy, paragraph 1 clearly states that the Notice applies to the whole of the currently demised premises.  Thereafter, there is no indication that the Landlord is proposing a new tenancy of part only.  The Tenant has not sub-let or parted with possession of part of the currently demised premises and the Landlord could not require (and the Court could not order) the tenant to take a tenancy of part.  Look at the proposal as to rent which should also reflect the intention of the Landlord that the new tenancy should be of the whole premises.  

In order for a notice given in this particular context to be construed as proposing a tenancy of part, that would have to be explicitly stated.  It is not so stated, and the only alternative must be that the Landlord is proposing a tenancy of the whole.  

The Notice also states that the other terms are to be in accordance with the Landlord’s standard form of lease.  Even bearing in mind the statutory scheme and purpose behind the provisions such a general reference without at least providing the Tenant with some particulars of the landlord’s standard form of lease is likely to be insufficient to comply adequately with the statutory requirements.  The purpose of the statute is to require the landlord to provide proposals to speed up negotiations, a reference to a standard lease without more does not in fact provide the tenant with any proposals about which he can negotiate.  In particular, if the standard lease is not in fact in existence at the date of service of the notice but is merely hypothetical, the Landlord is unlikely to persuade the Court that he has adequately complied with the statute.  

Application of Mannai
Bearing in mind the underlying statutory scheme the Court could well be persuaded that there is scope for applying the Mannai approach when considering whether the requirements of section 25(8) have been met.  If so, the Landlord would be likely to succeed in arguing that despite the omission to state in terms that the Landlord proposed a new tenancy of the whole property, the notice was clear and plain to the reasonable tenant receiving it who had not sub-let or parted with possession.  However, a problem remains with compliance with section 25(8)(c) if the Tenant had at the time of service of the Notice received no communication from the Landlord regarding any proposed “other terms” for the new tenancy.  It is difficult to say that it would have been obvious to the reasonable recipient what “other terms” were proposed.  

Estoppel

There would seem to be the beginnings of an argument that the tenant has elected not to rely upon any defect in the Notice or has waived any defects or is estopped from relying upon them.  It will of course depend upon the statements and representations made during the course of the negotiations and in correspondence.  How has the Tenant “acknowledged” the Notice?

Meetings between the surveyors and agents will have been called and held precisely because of the service of the Notice and are likely to have been conducted throughout on the basis that the current tenancy was to terminate on the date specified in the Notice.  If the Tenant / its authorised agents have not at any time taken any point as to the validity and therefore encouraged the Defendant to believe that no such issue would be raised it has arguably accepted the validity of the Notice either expressly or by its conduct.  The parties have proceeded on the basis of an underlying assumption that the Notice was valid and have conducted the dealings between them on that same basis.  However, more than simply the commencement of negotiation between agents will probably be required to make out an estoppel.  

Had the Tenant raised points as to validity at an earlier stage and not encouraged the Landlord to believe that there was no issue the Landlord would have served a second protective Notice at an earlier date. The Landlord may argue it has suffered detriment in that (a) it has incurred solicitors’ and agents’ time and fees in dealing with the Tenant on the basis that Notices are valid and (b) if it had served a second protective notice at an earlier date the tenancy would accordingly terminate at, and the new market rent would commence from, an earlier date.  
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