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Virtual Assignment 
The Message
A High Court decision raises questions over the operation of virtual assignment arrangements.

The Case
In Clarence House Limited –v– National Westminster Bank plc [23 January 2009], the High Court considered whether the "virtual assignment" arrangement, used, for example, in outsourcing, fell foul of typical alienation restrictions in a lease.

Under a virtual assignment of a lease, all the economic benefits and burdens of the lease, including management responsibilities, are transferred to a third party, but, importantly, without there being an assignment of the lease, or any change in the occupancy of the premises.

A virtual assignment is, typically, used where the lease in question contains obligations against assigning or parting with possession of the premises without the landlord's consent, and there are concerns either that the landlord will not consent to the assignment, or provide its consent in time.

Virtual assignments have, for example, been used in relation to outsourcing arrangements in connection with banks' property portfolios. One of the ideas behind such arrangements is that the virtual assignee takes over the hassle of managing the portfolio. While the tax implications of virtual assignments have been considered in previous court decisions, it appears that this case is the first decision on whether virtual assignments comply with typical lease provisions restricting disposal of the lease and parting with possession.

National Westminster Bank plc (Nat West) had a lease of office premises in Manchester. Its landlord was Clarence House Ltd and it had sublet the premises to William M. Mercer Ltd. Nat West entered into a virtual assignment arrangement with a third party. The intention of the arrangement was to pass to the third party all of the economic benefits and burdens of the leases and underleases in respect of the premises, together with the obligation to manage all dealings with landlords and undertenants, as if the premises had been assigned to the third party. Therefore, any rent received from William Mercer would belong to the third party.

Clarence's consent was not obtained to this virtual assignment arrangement. Clarence claimed that the virtual assignment was in breach of Nat West's lease and sought damages.

Nat West's lease contained fairly typical restrictions on disposal of the lease. They included, not to execute a declaration of trust, nor to share or part with possession or occupation of the premises, as well as restrictions on assignment and subleases.

The Court held for Clarence. While the virtual assignment arrangement did not fall foul of the trust, assignment or sublease restrictions, there was a breach of the obligation against sharing or parting with possession of the premises.

"Possession" is defined by the Law of Property Act 1925 to include "receipt of rents or the right to receive the same". The expressed intention and effect of the virtual assignment was to pass to the third party "all of the economic benefits and burdens" of the lease and the underlease, as if Nat West's lease had been assigned to the third party. Therefore, any money from the undertenant, William Mercer, belonged to the third party, who dealt with the premises as Nat West would otherwise have been expected to do. Nat West no longer had a right to deal with the premises and this constituted a parting with or sharing of possession.

The virtual assignment was, therefore, a breach of the lease provisions and the Court will decide, at a later date, the level of damages payable by Nat West.
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