Landlord Protect Limited-v-St Anselm Development Company Limited (20/02/2009)). 

The Message: A Landlord cannot normally seek additional protection as a condition for consenting to the transfer of a lease. 

The Case: In a decision which will dramatically limit the terms that landlords can impose on assignment of leases, the Court of Appeal has made it clear that landlords cannot normally enhance their rights when dealing with applications for consent to assign Most leases allow tenants to assign their leases subject to the landlord’s consent, such consent not to be unreasonably withheld. Pursuant to the Landlord and Tenant Act 1988, landlords have the onus of establishing that they have acted reasonably when refusing consent or seeking to impose  any condition on any such consent. If a landlord acts unreasonably, the tenant can either obtain a court declaration to this effect and proceed with the assignment or sue the landlord for damages suffered as a result of the assignment not proceeding. 
Landlord Protect had agreed at auction to buy the headlease of 13/17 Clarges St from St Anselm for £1.05 million. Such purchase was subject to the freeholder granting consent to the assignment of the lease and Landlord Protect was required to provide a guarantor or any other security if this was properly required under the headlease. 

Landlord Protect was a company which had never traded and there was no dispute that its director, Andrew Reid, should provide a guarantee. The dispute was about the extent of the guarantee and, in particular, whether it should be automatically discharged on any subsequent assignment of the headlease by Landlord Protect? 
The freeholder was only prepared to grant consent on the basis that Mr Reid would only be released as the guarantor on a subsequent sale of the headlease“provided that a reasonable alternative security is provided by the assignee (i.e. purchaser)  pursuant to such assignment”. 
Landlord Protect claimed that this condition was unreasonable as it gave the landlord a right to refuse to release Mr Reid on a subsequent assignment if the new tenant did not provide a satisfactory guarantor in his place.  It  purported to terminate the purchase agreement and sought to recover its deposit of £105,000. It lost at first instance and appealed to the Court of Appeal.
The Court of Appeal reviewed the relevant principles that apply when determining whether a landlord has acted reasonably or not. They noted that a landlord’s rights are limited by the terms of the lease and it is not normally reasonable for a landlord to impose a condition designed to increase or enhance such rights. Since a tenant who takes an assignment of  a lease  is only liable for the period of time it remains the tenant, it would enhance the landlord’s rights and be unreasonable if a tenant or any guarantor had to agree to be liable for any period of time after it was no longer the tenant. 

The Court considered that a landlord does not need any extra protection because it could always refuse consent if the proposed new tenant was not of sufficient substance to meet its liabilities under the lease. Such a new tenant would then have to give extra security by way of a guarantee or rent deposit or suchlike if it wanted to proceed. 
Accordingly, the Court held that the freeholder could only have properly required a guarantee from Mr Reid whilst Landlord Protect remained the tenant and the terms it required for the release of the guarantee were not justified or reasonable. As a result, Landlord Protect had been entitled to withdraw from the purchase and were entitled to the return of its deposit. 
This decision is particularly unfortunate for St Anselm as it was simply piggy in the middle between the freeholder and Landlord Protect but it may have a claim against the freeholder for any damages it can prove it has suffered as a result of it having acted unreasonably.  It may, of course, seek to appeal to the House of Lords so the appropriate principles to apply on assignments  may not be resolved quite yet.
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