Paddington Walk Management Ltd-v-Governors of Peabody Trust) (16 April 2009)- Recovery of residential service charges is a minefield.
The Message: The recovery by landlords or management companies of residential service charges is fraught with difficulties. 

The Case: The County Court has clarified the steps that need to be taken by Managing Agents of dwellings to recover balancing service charges and expenditure on major works or under long term agreements ( 

The Peabody Trust is a registered social landlord and it took a 125 year lease of buildings in Paddington Basin that comprise 79 affordable housing units. Paddington Walk is the Manager of the whole development and entitled to recover the service charges.
Because the service charge relates to dwellings, the provisions of the Landlord and Tenant Act 1985 apply to the recovery of service charges from the Trust. This Act limits recovery to reasonable costs, sets time limits for recovery of such sums, and requires consultation before major expenditure is incurred or agreements for over 12 months are entered into. 

The Trust was disputing a total claim of over £160,000 on various different grounds. 

The first ground was that it had no liability to pay the excess service charge expenditure for 2005 as the claim had been made too late. The Act requires a demand for any payment to be made within 18 months of any expenditure to be incurred. Accordingly, any demand for 2005 expenditure should be served by 30 June 2006 to ensure recovery of the excess expenditure from 1 January 2005 onwards which was  not covered by the on account payments made by the Trust. However, the demand in this case was not served until after 30 June 2007 so none of the excess service charge was recoverable. Whilst the Trust had been told that the original estimates of expenditure were too low and had been provided with details of the likely excess sum payable, no demand as such had been served and the Court held there had to be strict compliance in this regard.
The second ground was that there had been no consultation in relation to the entering into of the agreements with the building maintenance and managing agents and, accordingly, any recovery of costs was limited to the statutory amount of £100 for services. The Manager argued no consultation was required for the maintenance contracts as they were entered into before any units were let and there were no residential occupiers to consult but the Court held that the Trust was entitled to be consulted. However, the Manager fared better in relation to the agreement with Pembertons to manage the development as, although this was for 12 months and then expressed to continue if not terminated, the Court held that there was no commitment beyond 12 months and so no consultation was required as it was not a long term agreement.
The third ground was that, where there was a failure to consult, the Trust was only liable to pay the statutory maximum of £250 for building works and £100 towards services. The Trust argued that, as it only held one lease, the caps imposed by the legislation applied to all 79 dwellings collectively and not separately. The Court, unsurprisingly, disagreed with the Trust and held that it only made commercial sense if the limits applied to each dwelling so that, for example, expenditure on works has  to exceed £19,750 (being 79 x £250) rather than just £250 before consultation was required.  
The fourth and final ground was that window cleaning were works for which consultation was required and, as there had been no consultation, the sum of £19,500 claimed was irrecoverable . The Act refers simply to consultation being required for works on a building. The Court held that window cleaning is a service and not works and no consultation was required. 
Although the Trust only won on some issues, the case highlights, firstly,  the hurdles that landlords and management companies and their management companies face in recovering residential service charges and, secondly, the reasons why there are so many disputes in this respect.
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