Somerfield Stores Limited-v-Spring (Sutton Coldfield) Limited (12 June 2009)
The Message: A Landlord’s Insolvency can assist a tenant renewing its Lease

The Case: In a recently released Judgment, the High Court has considered whether a landlord can rely on its own insolvency to delay lease renewal proceedings to suit its own purposes 
Supermarket chain, Somerfield, is the tenant of a store in Sutton Coldfield. Its landlord, the Defendant, went into administration in February 2009. At that time, Somerfield had already issued proceedings to renew their Lease but, pursuant to The Insolvency Act 1986, no legal process can be commenced or continued against a company in administration without the consent of the Administrator or the Court. 

The Administrator was not willing to consent so Somerfield had to apply to Court for permission to progress the lease renewal. The reason why the Administrator wanted to delay the renewal proceedings was because renewal was being opposed as the property would be worth considerably more if possession could be obtained for a redevelopment. At present, the property is worth something like £4 million but it could be worth as much as £6 million if a redevelopment can proceed in the near future. 

The difficulty facing the Administrator was that, in order to successfully obtain possession,  the Defendant would need to be able to establish both the ability and intention to proceed with a redevelopment  as at the time of the Court hearing of the proceedings. It would not be able to do so if that hearing took place in the near future. It needed time to secure a developer to pursue the redevelopment or to put a scheme of development together in conjunction with its Bank and to obtain planning consent and any necessary pre-lets and financing.
The Administrator argued that it was in the interests of the Defendant’s creditors to delay the proceedings so renewal could be successfully opposed and that this should have priority over Somerfield’s interests. 

Somerfield argued it had a statutory right to renewal under the Landlord and Tenant Act 1954 and it was just a matter of chance they had commenced the proceedings as the Defendant could have done so and, in fact, the main issue was in relation to the Defendant’s opposition to renewal. If the Defendant had commenced the proceedings, then no permission would have been needed to continue them and the Defendant could not sought to have delayed them being heard.  

Somerfield further argued that the Court can, in any event, take into account the prospect of a development in the future and either grant just a short lease or include a break clause to safeguard the Defendant’s position as and when it is able to pursue a redevelopment. It argued it should not be left in a state of uncertainty in relation to a store it wishes to refurbish.
In carrying out the balancing exercise between each party’s interests, the Court paid particular regard to the fact that any sums realised from a sale of the property would just go to the Defendant’s Bank and not to any other creditor. Whilst the interests of a secured creditor are relevant, the Court did not think they held sway in these circumstances over Somerfield’s right to seek renewal and have its claim dealt with without undue delay. 

Given that the Defendant could not show any present intention to develop, and an Administrator is required to perform his functions as quickly and efficiently as reasonably possible, the Court was not prepared to grant an indefinite or any adjournment of the proceedings and decided they should now proceed with proper expedition. 
It may be that the delay to the proceedings caused by the Administrator requiring Somerfield to obtain permission has served a purpose in allowing the Defendant more time to successfully oppose renewal. 
Clearly, tenants should ensure that, if their landlord may be in financial difficulty, they issue their applications for renewal in good time before the deadline date so that they are not delayed or  prevented from issuing in time if the landlord becomes insolvent. 
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