RHJ LIMITED-V- FT PATTEN (HOLDINGS) LIMITED (13 July 2007)
The Message: Leases have to be carefully drafted to prevent tenants acquiring rights over adjoining land.

The Case: Because of the substantial amount of development activity recently, there has been a large number of cases where tenants with rights as to light have been able to either secure injunctive relief to prevent any development which would infringe such rights or to recover substantial damages for any infringement. The High Court has now clarified the law relating to the acquisition by tenants of rights of light which inhibit development of nearby land.

The Claimant owns Regian House which is an office block in Liverpool city centre. It was owned by the  Council who granted a Lease of the premises in 1975 for 99 years. At the date of the Lease, the Council also owned nearby property comprising a building known as Strand House and some car park land and all this property ("the property") is now owned by the Defendant.

The Lease made it clear that it granted no rights over the property and it reserved the right to the Landlord to build as it may think fit upon it. The Defendant now wishes to develop the property but the Claimant claims it has rights of light over it as Regian House had enjoyed such rights for more than 20 years and the Claimant can therefore claim such a right by prescription under the Prescription Act 1832 ("the Act").

The barristers acting for each party are leading practitioners in the field of rights to light and joint authors of one of the principal textbooks on the subject. They disagreed, however, as to what the legal position was. 

Under Section 3 of the Act, enjoyment of  a right to light for 20 years without interruption creates  an absolute and indefeasible right to such light unless it was enjoyed by some express consent or agreement made by deed or in writing. The parties accepted that it was not enough for a landlord to simply provide in a lease that no rights were to be acquired by a tenant over adjoining property. Such a provision only applies to rights at the date of the lease and does not prevent a tenant later acquiring statutory rights as to light under the Act. 

Accordingly, the case centred on whether the reservation of the right to build on the property in the lease amounted to such consent or agreement so as to prevent any right to light being acquired. The Claimant accepted that such a reservation would bind the freeholder as well as the tenant and would normally prevent any rights being acquired. It argued that it did not do so in this case as the clause made no express reference to excluding rights to light.

The Court considered all relevant previous authorities as to whether it is necessary to expressly mention light in any reservation of rights to build. It concluded that this was not necessary and that, in fact, it would be remarkable if it was. Whilst it is certainly good practice to expressly refer to rights as to light, this is not essential.
All that a clause reserving rights to build has to do is make clear that any enjoyment of any right  in the meantime is not absolute and indefeasible. Where a landlord reserves a full and free right to build on adjoining land, this cannot be thwarted because of any absence of specific reference to rights to light and it is clearly intended to prevent such rights being acquired.

Accordingly, the Defendant succeeded in establishing that the Claimant has no rights to light over the property but the case makes clear that, if a lease only provides that  no rights have been granted under it and it does not reserve  a right to build, then a tenant or its landlord may be able to acquire rights to light under the Act based on 20 years enjoyment. 
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