[image: image1.png]




Date


Planning gain
The Message:

A failure to convince a Court that holiday apartments are "residential flats" meant that property sellers were not entitled to overage.
The Case:
In R Walker –v– M and J Kenley [29 February 2008], the High Court determined the circumstances in which a buyer of a property had to make overage payments.
Mr and Mrs Kenley were the owners of a hotel in Padstow. They wished to retire from their hotel business and looked to sell the hotel. They entered into an agreement to sell their interest in the hotel to Oakleigh Property Developments Limited with a view to Oakleigh developing the property.

The price for the hotel under the agreement was £1,010,000. Oakleigh's obligation to buy the property was conditional on Oakleigh obtaining planning permission for the development of the property for not less than 16 three bedroom units of "permanent" residential occupation. According to the agreement, planning permission had to be obtained by 22 January 2004, although a later date was allowed to enable the determination of an appeal against a planning decision provided that the Kenleys consented. The Kenleys were not to unreasonably withhold their consent.

Planning permission already existed for the construction of holiday units, but it was clear that Oakleigh's commercial interest was to buy the property to develop it for permanent residential occupation throughout the year rather than holiday flats.

Oakleigh made several applications for planning permission which were refused and Oakleigh appealed. The appeals were not decided by 22 January 2004 (the date in the agreement for obtaining permission) and the Kenleys claimed that the sale agreement was no longer binding. Oakleigh argued, however, that the Kenleys were obliged to allow an extension for the obtaining of planning permission. This dispute led to litigation with Oakleigh seeking a declaration that the agreement should continue until after the appeals had been decided. Mr Walker stood in the shoes of Oakleigh for the purposes of enforcing the agreement and was a named party in this case.

The legal proceedings between the Kenleys and Oakleigh were compromised by a consent order, which explicitly extended the period Oakleigh had to obtain planning permission. However, the order also provided that if Oakleigh obtained planning permission to develop the property as residential flats and carried out the development within five years, then on the first sale of each flat, Oakleigh would pay the Kenleys an overage payment in respect of the flat.

Oakleigh made no progress with its appeals and decided not to insist on there being a permission in place before buying the property. Oakleigh bought the property in the name of Walker. Subsequently, Oakleigh obtained a planning permission for conversion, part demolition and extension of the hotel to 17 holiday apartments and was nearing completion of the development.
The issue was whether the Kenleys were entitled to overage payments under the terms of the consent order. This depended on the Kenleys showing that the permission obtained by Oakleigh was a permission to "develop the property as residential flats". Oakleigh resisted on the basis that a permission to develop for holiday apartments did not qualify as permission for residential flats.

The Court agreed with Oakleigh. The reference to "residential flats" in the consent order was limited to flats which could be sold for use as a permanent residence. The natural meaning of "residential flats" would not include holiday apartments. The commercial background to the arrangements between Oakleigh and the Kenleys suggested that the overage should relate to a development comprising different types of unit from those for which permission already existed. Therefore, it should not relate to permission for a development of holiday apartments. The Court concluded that the Kenleys were not entitled to overage.
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