Brooks-v-Young (22 May 2008)

The Message: A grant of any right of way should specify any restrictions as to its use.

The Case: The Court of Appeal has had to decide whether terms should be read into a right of way so as to limit the extent to which it can be used and to prevent any disturbance being suffered by the other party The Youngs (being Colin Young and Sheila Lonsdale)and Mr and Mrs  Brooks own adjoining terraced houses in Chatham Street, Colne, Lancashire. The Brooks’ house is at the end of the terrace . They had both bought their homes  from the local authority under the right-to-buy legislation with the Youngs buying their house in 2001 and the Brooks acquiring theirs in 2003. On their purchase, the Youngs were granted by the local authority a right of way to their back door along the side and rear of the Brooks’ property.

The Brooks were unhappy with the extent and times that the Youngs and their children and visitors used the right of way as the pathway was close to their back door. They complained it was used early in the morning and late at night and that the use was also excessive and unnecessary. They considered that the Youngs should generally use their front door and should only use the right of way when this was really necessary, such as for putting their bins out.
The right of way expressly provided that it could be used at all times with or without tools to gain access to, or egress from, the property for all proper purposes connected with the reasonable enjoyment of the property. The Youngs used it in particular for walking their dog and for wheeling their bicycles to and from their house.

At the trial, the Brooks relied on correspondence from the local authority that post-dated the grant of the right of way. In this correspondence, the local authority had stated that the use was for deliveries and not for visitors and it should not be used on a daily basis or late at night. The Judge gave weight to this evidence and held that the words “proper purposes” and “reasonable enjoyment” were intended to limit the use of the right of way to purposes that could not reasonably be accommodated through the front door.
The Youngs appealed. They claimed the Judge should have had no regard to the documents from the local authority and there was no basis for restricting the right of way in the manner he had done so.

The Court of Appeal agreed that the evidence from the local authority was inadmissible. The role of the Court is to determine the meaning of a document from the words used and it cannot generally rely on other documents or what the parties claim their understanding of the words was at that time or what they had intended. 

The Court of Appeal also saw no basis for a restrictive interpretation of the grant. It expressly stated that the right of way could be used at all times for the proper enjoyment of the property and it held that this permitted a wide general use. By interpreting the grant as he had done so, the Judge had effectively re-written it and there was no legal basis for this. If it had been intended that the right of way should be limited to uses which were not practical though the front door, this could have , and should have, been expressly stated. 
As the Youngs were simply using the right of way as part of their ordinary occupation of their house, they were not guilty of any unpermitted or excessive use. The Brooks had acquired their property subject to this right of way and could not now seek to limit its use. 
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