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Right to a home

The Message:

A lender's repossession of its borrower's property following borrower default is not a breach of the borrower's human rights.  

The Case:

In Horsham Properties Group Ltd v P Clark & C Beech [8 October 2008], the High Court had to decide on an issue with potentially wide-ranging implications. Did certain rights for a mortgagee to sell the mortgaged property without first obtaining a court order infringe the rights of the mortgagor under the European Convention on Human Rights?

Mr Clark and Ms Beech owned a property in Chatham, Kent. They mortgaged the property to GMAC RFC Limited as security for a loan. Clark and Beech fell into arrears with payments due under the mortgage and GMAC appointed receivers over the property.

The receivers contracted to sell the property at auction.  Completion took place in 2006 and the sale proceeds of £123,000 were sufficient to pay off the whole of the debt secured by the mortgage. The purchaser of the property transferred it to Horsham Properties Group Ltd, which became the registered proprietor of the property.

Clark and Beech, however, remained in the property and Horsham issued proceedings to obtain possession of the property. Horsham claimed that Clark and Beech were trespassing in the property because all their rights in relation to the property had been "overreached" (or overridden) by the sale of the property by the receivers appointed by GMAC.

Clark and Beech did not dispute that GMAC had the power to appoint receivers over the property and that the receivers had the power to sell the property free of the rights of Clark and Beech.  What was at issue was whether the statutory right for a mortgagee to sell without seeking a court order permitting him to do so was compatible with the rights of a residential mortgagor under the European Convention on Human Rights.

Under the terms of Clark and Beech's mortgage, their rights in relation to the property could be overridden by the mortgagee, GMAC, or receivers appointed by GMAC, selling the property at any time after Clark and Beech had failed to pay sums due under the mortgage.  Clark and Beech were obliged by the mortgage to leave their property on demand if they failed to make payments when due.  Their right of occupation was subject to them not being in default.

Clark and Beech argued that their loss of rights (emanating from their equity stake in the property) amounted to being "deprived of their possessions" in breach of the Convention. However, they had to show that they lost their rights through some form of State intervention, rather than purely as the result of the terms of their mortgage. They argued that their rights had been taken away by the exercise of GMAC's statutory power of sale conferred not by the mortgage but by legislation, which amounted to State intervention.

The High Court rejected the claim of Beech and Clark. Beech and Clark lost their rights as a result of the sale contract which ensued from the receivers placing their property in the auction pursuant to a power granted by the mortgage, not by legislation. The rights were lost without any State intervention.

The Court went on to state that even if GMAC had sold purely in exercise of its statutory powers, there would have been no "deprivation of possessions" in breach of the Convention. The statutory power serves rather than overrides the mortgage between the parties and is not State intervention into private rights through legislation.

The Court also held that even if there was a "deprivation of possession" resulting from a mortgagee's sale without obtaining a court order, this would be justified in the public interest. A mortgagee's ability to sell a property offered as security without having to go to court is an essential aspect of its security. Any changes to such a policy should be for Parliament, not the courts.

Beech and Clark, therefore, lost the property.

668 words including bylines










3132868-1
1

