DILAPIDATIONS - NO LOSS?

Julian Greenhill

A lease ends with the premises in substantial disrepair. The Landlord does no work to the premises and sells the property 6 months later to a developer who carries out works that completely supersede all interior and exterior disrepair. The developer chooses to replace the roof but, if the Tenant had patched it up, the developer would have been satisfied with this. The developer paid a premium price to the Landlord as it was anxious to acquire and refurbish the property. Can the Landlord recover any damages from the Tenant? 

SUGGESTED ANSWER

The Landlord may be able to recover some damages, at least the cost that would have been incurred in putting the roof into repair. 

The lease has ended with the premises in disrepair. Applying the strict common law measure of damages in dilapidations cases, the Landlord is entitled to recover the reasonable and proper cost of putting the premises back into the condition required by the covenant for repair plus any loss of rent over the period necessary to carry out the works: Joyner v Weeks [1891] 2 QB 31; though see Latimer v Carney [2006] 3 EGLR 13 for the view that in an appropriate case the diminution in value of the landlord’s reversion might be the true measure. 

However, the extent to which the damages due at common law are actually recoverable by the Landlord depends upon the application of section 18(1) of the Landlord and Tenant Act 1927 (“the 1927 Act”).

We are told that nothing happens for 6 months after the term date. In consequence, however extensive the work that is subsequently done, this is very unlikely to be a case to which the second limb of s18(1) of the 1927 Act will apply. The second limb of section 18(1) provides that no damage shall be recovered if “the premises, in whatever state of repair they may be, would at or shortly after the termination of the tenancy have been or be pulled down, or such structural alterations made therein as would render valueless the repairs covered by the covenant or agreement”. This requires the Landlord to have:

i) a settled intention which he has a reasonable prospect of bringing about (Cunliffe v Goodman [1950] 2 KB 237);

ii) at the term date; 

iii) to either pull the premises down, or make such structural alterations as to render valueless the repairs covered by the covenant;

iv) on the expiry of the lease, or shortly thereafter.  

Given the period of inactivity it seems very unlikely that the Landlord could make out such an intention on the facts, even if the subsequent works were extensive enough to meet criterion iii) above. 

So the amount of damages recoverable will depend upon the level of the cap imposed by the first limb of section 18(1) of the 1927 Act, namely the amount (if any) by which the value of the Landlord’s reversion is diminished by reason of the disrepair at the date of the expiry of the lease. It will be necessary to compare two valuations: a valuation of the landlord’s reversion on the assumption that the premises are in the condition required by the covenants for repair and a valuation of the Landlord’s reversion on the basis of the premises in their actual condition. The difference, if any, between the two is the maximum recoverable damage. 

What that figure might be would depend upon the valuation evidence. But it is possible to say the following:

1) Where the repair works required by the covenant have not been carried out, the reasonable and proper cost of doing them will prima facie offer little guidance as to the diminution in value of the reversion: see Latimer v Carney.

2) Events occurring after the term date of the lease are not directly relevant to the assessment of damages. So neither the fact that the purchaser did not carry out any of the repairs nor that he paid a premium price for the premises prevents any damages being recoverable per se. The measure of damages at common law is the cost of the necessary works at the date of expiry of the lease.

3) However, events subsequent to the term date may nonetheless throw light on the value of the reversion at that term date and thus the level at which the cap on damages might be set under the first limb of s18(1).

4) Here there are two indications on the facts that there may have been little or no diminution in the value of the reversion as a result of the disrepair. These are:

a. the fact that we are told that the purchaser’s works prima facie supersede all the disrepair;

b. the fact that the purchaser was prepared to pay a premium to obtain the premises quickly.

These are both indications that the principal value of the premises may well lie in their latent redevelopment potential in which case it may be that the disrepair resulted in little diminution in their value because, whatever state the premises were in, they were ripe for redevelopment at the time the lease expired. See Firle Investments Limited v Datapoint International Limited [2000] EWHC 105 (TCC), explained in Latimer v Carney.

5) Conversely, there are indications that some diminution in value was caused by the disrepair. In particular we are told that the purchaser would have been satisfied with patch repairs to the roof, had they been carried out. The question, of course, is not whether the purchaser would have been happy with a given item of work, but whether that item of work was necessary to put the property in repair. Even though the purchaser carried out a more extensive repair by replacing the roof altogether, the value of the premises may well have diminished at least to the extent of the reasonable cost of carrying out patch repairs to the roof if these were necessary to put the property in repair.  NB the supersession as a matter of fact of the roof repairs by replacement of the roof does not make this a case to which the second limb of section 18(1) applies. That limb applies only where at the very least the structural alterations render valueless all the repair works required to perform the covenant, not just one element of them. See eg Carmel Southend Ltd v Strachan & Henshaw [2007] 3 EGLR 15.

6) Finally, it is worth mentioning loss of rent. As a matter of fact the Landlord received no rental income from the property for the six months after the term of the lease ended and before he sold the premises to the developer. However, this “loss” is only recoverable from the Tenant to the extent that:

a. it reflects a loss of income over the period required to carry out the works necessary to perform the repair covenant; and

b. that loss of income is one that would have been taken into account by a purchaser of the Landlord’s reversion at the date of the expiry of the lease in determining the purchase price ie. it diminishes the value of the reversion and so is not removed by the cap imposed by section 18(1) of the 1927 Act. 
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