A Technicality can prevent a sale-Graham Weir-v- Area Estates Ltd (18 December 2009)
The Message: Technicalities can defeat the successful sale of a property. 

The Case: A purchaser sought to rely on a technicality as to the title to the property to avoid having to complete the purchase and to recover his deposit.

In January 2008, Mr Weir successfully bid at auction to buy a property in St Andrew Street, Hertford for £400,000 from Area Estates. He paid a deposit of £40,000. 
The property had previously been let to a Mr Airey pursuant to a lease entered into in 2004 for a term of 9 years but he had surrendered the lease just before being made bankrupt in 2006. The sale was on the basis that Mr Weir would have unencumbered title to the property. 
Mr Weir failed to complete the purchase. He claimed he was entitled not to proceed as the Lease had not been validly surrendered and was an encumbrance on the title. He claimed that a bankrupt could not surrender a lease and that, in order to effectively terminate it, the Trustee in Bankruptcy of Mr Airey had to disclaim any interest in the Lease. 

Although Area Estates were able to obtain such a disclaimer from the Trustee in May 2008, Mr Weir had already given notice to terminate the contract and the Court had to decide whether the Lease had still been in existence when the contract was due to complete in March 2008 and, if so, whether this was just a technicality or a real encumbrance on the title to the property?

The Insolvency Act 1986 seeks to prevent parties about to be made bankrupt from disposing of their interest in properties without the consent of the Court. The Judge held that a surrender of a Lease is a disposition of property so the surrender agreed with Mr Airey was ineffective as it had not been approved by the Court.  Furthermore, as the bankrupty petition had been registered against the property, Area Estates could not claim they had had no notice of it when agreeing the surrender and the Lease therefore remained binding on the property. 
The outcome of the case therefore depended on whether Mr Weir had bought subject to the Lease or whether its continued existence was no fetter to the title as it could easily be terminated, as it had been by the Trustee in Bankruptcy. 
The Court considered the terms of the contract and, although the purchase was made on the basis that Mr Weir took the property subject to all matters registered against it, the Court held that the sale was on the basis of vacant possession and this was paramount. 

Area Estate’s final argument was that the continued existence of the Lease was just a technical conveyancing defect and vacant possession was still possible. The Court disagreed. It had not been in the control of Area Estates to formally end the Lease. What was required was either for the Court to retrospectively validate the surrender or for the Trustee to disclaim the Lease. It could not be said that either of these requirements was a foregone conclusion as it would depend on whether the Lease had any value or not. This was not a case where it could be concluded that there was good title to the property because there remained a risk that the Trustee might assert some claim that the Lease was still subsisting. 
Mr Weir therefore succeeded in recovering his deposit. Clearly, any party dealing with a person about to be made bankrupt needs to ensure that the proper procedures are followed if it is to obtain good title to any interest in property transferred to it. 
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