Liability for injuries to trespasser

Keown –v- Coventry Healthcare NHS Trust [2 February 2006] Court of Appeal

The Message:

A claim against an NHS Trust in respect of injuries to a child at the Trust's premises failed because the injuries were not caused by the state of the premises but instead by the child's actions.

The Case:

River House are premises owned and occupied by Coventry Healthcare NHS Trust and used as student accommodation and a day clinic as part of a Coventry hospital. Part of the hospital's grounds were used by the public as a means of access and on the outside of River House there were two fire escapes, one with cross-bars on its outside.

The grounds of River House were a place where children liked to hang around and play and the fire escape with cross-bars was climbable and thus an attraction to adventurous children.  Martyn Keown, an 11 year old at the time, decided to show his friends how to climb the fire escape.

Sadly, he fell from a height of about 30 feet fracturing his arm and suffering a significant brain injury which led to a loss of intellectual functioning.  

Keown made a claim against the NHS Trust in respect of his injuries.  Keown had appreciated it was dangerous to climb the underside of the fire escape and knew he should not be doing it.

The parties accepted that Keown must be treated as a trespasser while climbing the fire escape, apparently on the basis that children playing in the hospital grounds were not lawful visitors.

The relevant law governing the liability of occupiers to trespassers is contained in the Occupiers' Liability Act 1984.  The Act provides that an occupier of premises owes a duty to a trespasser in respect of any risk of their suffering injury on the premises "by reason of any danger due to the state of the premises". That duty is owed where the occupier was aware of the danger and could reasonably have offered some protection to the trespasser.

The issue for the Court of Appeal was whether the Trust had been in breach of its duty to Keown.  The Court below had held that the Trust was in breach but that Keown should carry the major proportion of blame for what happened.  Keown was held two-thirds responsible with the Trust responsible only for one third of the damages, which remain to be assessed.  The Trust appealed against the decision arguing that they should not be responsible at all for the injuries and it was that appeal which concerned the Court of Appeal.
The Court agreed with the Trust's argument that the fire escape, which Keown had climbed, was not itself dangerous.  Any danger was due to Keown's activity on the premises and not due to the state of the premises. The fire escape was a normal fire escape and the Court stated that a building with a fire escape was no more dangerous than a building with a drain pipe.

The risk to Keown arose out of what he chose to do and not the state of the premises.  Keown did not suffer his injuries by reason of any danger due to the state of the premises.  As a judge in the Court of Appeal said, if the lower court was correct, occupiers of buildings up and down the country will have to "child-proof" their buildings in case children try to climb them.
The Court of Appeal overturned the lower court's decision and held that the Trust was not in breach of its statutory duties to Keown.










