"Mind the Gap"
The Message:  A purchaser of registered land has to be careful not to fall into the registration gap.
The Case: A Court has held that a Notice served by a landlord prior to it being registered at the Land Registry as the legal  owner of the property is of no effect (Renshaw v Magnet Property South East LLP [27 September 2007]).
Pursuant to Section 27 of the Land Registration Act 2002, a purchaser of registered freehold or leasehold land does not become the legal owner until the relevant registration requirements are met.  The position was the same under the Land Registration Act 1925 which previously governed the registration process and this results in there being a period  between the purchase date and the subsequent registration date during which the vendor remains the legal owner of the property. This period is known as "the registration gap".
The registration gap can often be several months or even longer.  Once registration is completed, the purchaser is treated as if it was the legal owner from the date of the purchaser but there has long been an issue as to what steps a purchaser can legally take in its own name in relation to the property in the interim.  In the Brown and Root case decided in 1997, the Court of Appeal had fully highlighted the problem with the registration gap when it held that an assignment of a Lease by a tenant was of no effect as the assignment had not been registered.  

This recent case has confirmed that the registration gap is also an issue in relation to the enfranchisement process under the Leasehold Reform Act 1993.  On 19 September 2006, the Claimant tenants served a Notice on the freeholder of 1 Redcliffe Street, London SW10 seeking to acquire the freehold for £27,800.  On 8 November 2006, the Defendant purchased the freehold and, on 20 November 2006, it served a counter-notice seeking a sum of £120,000 for the freehold.  However, the Defendant was not the registered proprietor of the freehold at that time, its registration not being completed until 12 January 2007.

Since the effect of not serving a counter-notice within 2 months is that a freeholder cannot dispute the price to be paid by the tenants, the tenants claimed that the counter-notice was of no effect as the Defendant was not the legal owner at the time that it was served.

The Court considered the provisions of the 1993 Act in some detail. It held that any Notice had to be served by or on the registered proprietor in order to ensure a consistency of approach and to deal with situations where a party might not know of any change of owner or tenant having taken place.  The whole principle underlying land registration is that any purchaser should be entitled to rely upon the Land Register as being absolute and the Court upheld the Claimant's argument that the Register had to hold sway.  Any purchaser could simply protect itself by including a term in the contract providing for it to serve Notices in the vendor's name until its title was registered.
The landlord argued that, as registration had retrospective effect, registration on 12 January 2007 had the effect of validating the Notice served during the registration gap.  However, the Court held that a party could not do something prior to registration which it had no legal right or power to do and have this retrospectively validated at some future uncertain date when its title was finally registered.

Clearly, the service of invalid Notices can have considerable consequences both in relation to business and residential tenancies.  Purchase contracts need to include express provisions to allow a purchaser to serve Notices in the name of the vendor pending registration and, in certain cases, to actually commence or defend proceedings in the vendor's name.
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