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Protecting ownership
The Message:
A property owner who is the victim of fraud may be bound by a mortgage entered into by the fraudster.

The Case:
One of the fundamental principles of English land law is that the Land Registry provides a state guarantee of title. This means that the State guarantees that the registered owner is in fact the owner of the property and with limited exceptions is subject only to the entries on his registered title. If there is a mistake in the register, the Land Registry may provide an indemnity for losses suffered by the victim of the mistake.

In Barclays Bank Plc v Guy [9 April 2008], a property owner who was the victim of an alleged fraud attempted to resist the imposition on him of a mortgage he had not entered into.

Mr Guy bought a large site of some 48 acres with development potential in Manchester. Subsequently, a company called Ten Acre Limited became registered at the Land Registry as owner of the site as a result of a transfer form apparently reflecting a sale by Guy to Ten Acre for £15 million. Ten Acre mortgaged the site in favour of Barclays Bank plc, which mortgage was registered at the Land Registry.
Guy argued that the transfer from him to Ten Acre was void having been procured by fraud or indeed by being a forgery and that most of the £15 million due under the transfer had not been paid to him. While Guy was not now registered at the Land Registry as the owner of the site, he contended that he was the owner and was not bound by Barclay's mortgage.

In the meantime, Ten Acre had gone into liquidation and Barclays wanted to sell the site under its powers as mortgagee. It was, however, being obstructed by some entries Guy had registered against the title at the Land Registry. Barclays brought proceedings to clear the title since it claimed it had a buyer lined up ready to proceed. Guy resisted arguing that the registered title should be put back in his name free from Barclay's mortgage.

The Court of Appeal was prepared to proceed on the footing that Guy showed a good arguable case for saying that the transfer from him to Ten Acre was a forgery and if it was a forgery, then the transfer would be void. While the transfer between Guy and Ten Acre may be void, what would be the effect on Barclay's mortgage?
Under the Land Registration Act 2002 the title register is conclusive subject only to rectification pursuant to the Act. Since Ten Acre was the registered owner, even if it had become the owner as a result of a forgery, it was able to mortgage the property in favour of Barclays. Was Guy able to rectify the registered title to have the mortgage removed?

Perhaps surprisingly, the Court said no. Rectification must involve the correction of a "mistake". Guy argued that Barclays knew or ought to have known that there were things wrong with the transaction, but he had to show that the registration of the mortgage was a mistake.
Guy could probably show that the registration of the transfer to Ten Acre was a mistake since the registration of a transfer not properly executed by the owner had to be a mistake. That, however, was not the position with Barclay's mortgage.

The mortgage was properly executed by Ten Acre and there was nothing intrinsically wrong with it. Unless Barclays knew of or turned a blind eye to the defect in Ten Acre's title (based on the alleged fraud), the registration of Barclay's mortgage could not be said to be a mistake. Guy could not show Barclays had such knowledge and, therefore, failed in his attempt to have the register rectified to have the mortgage removed.
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