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Developer's windfall

The Message:

Wandsworth's taxpayers must fund a windfall gain to a developer.

The Case:

Greenweb Limited v London Borough of Wandsworth [31 July 2008] created consternation in the Court of Appeal, which was compelled to require a local authority to pay compensation to an owner of land compulsorily purchased of more than 100 times its market value.

In the 1880s, nine three-storey Victorian houses and a commercial building were constructed on a site in Wandsworth. They were all severely bomb-damaged during the Second World War and as a result, all of the buildings were cleared from the site before 1 July 1948. From about 1979, the site was used as public open space and deemed planning permission for such use was granted that year.  

Greenweb Limited bought the site in 2001 for £30,000. In 2002, following the refusal of an application for planning permission, Greenweb served a purchase notice on Wandsworth who accepted it. The effect of this was that Wandsworth was deemed to be entitled to compulsorily acquire Greenweb's land entitling Greenweb to statutory compensation.

It was agreed that the compensation should be assessed on one of certain bases and it was for the Court to determine which one. The bases of compensation included, firstly, that the land would have an assumed planning permission for the carrying out of the rebuilding of nine houses and one commercial building (the buildings that were constructed in the 1880s) for which the compensation would be £1.6 million and, secondly, that the land was used as public open space only, its current use, for which the compensation would be £15,000.

The statutory provisions for determining the amount of compensation payable by an authority compulsorily acquiring land, state that the value of land shall, subject to other statutory provisions, be taken to be the amount which the land, if sold in the open market by a willing seller, might be expected to realise. Under the statutory provisions, it is assumed that planning permission would be granted for the carrying out of the rebuilding of any building, which was in existence before 1 July 1948 but was destroyed or demolished after 7 January 1937, including the making good of war damage sustained by any such building.

The Court of Appeal stated that the facts of this case fell within those statutory provisions. Since the nine Victorian houses constructed in the 1880s existed before 1 July 1948 and were destroyed or demolished after 7 January 1937, it would be assumed that there would be a planning permission for the rebuilding of those houses. As a result, Greenweb argued that it was entitled to compensation of £1.6 million.

Wandsworth argued that the compensation should be limited to £15,000 since that was all the land was worth and Greenweb did not have planning permission to carry out the rebuilding of the nine houses.

While the Court greatly sympathised with Wandsworth's argument (Parliament could not have intended the statutory provisions to work as Greenweb argued), the reality was that Greenweb's argument reflected what the statute actually said and, unless it is a most exceptional case, the courts must apply what Parliament has provided in a statute, not what they believe it could or should have provided.  

The result, much to the Court's chagrin, was that Greenweb would be awarded compensation of £1.6 million for the compulsory acquisition of land worth £15,000. Greenweb was the fortunate recipient of an enormous windfall, having paid for the land about one fiftieth of the compensation it will receive.

The Court found it utterly deplorable that statute would require Wandsworth, through its taxpayers, to pay compensation assessed on the basis of an assumption that planning permission existed for a development which had not been present on the land for more than 60 years. The Court endorsed Law Commission recommendations that such statutory provisions should be repealed.
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