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Date


Stalemate

The Message:

Be cautious in negotiations to avoid legal commitments where they are not desired.

The Case:

In Hutchison v B&DF Limited [3 October 2008], the Court had to unravel conflicting witnesses' accounts of negotiations in order to decide whether there had been a legally binding grant of leases.

Hutchison and others were the freeholders of an estate in East Sussex. B&DF Limited carried on business as an industrial caterer supplying food to the airline industry. It had leases of three units on the estate which expired in 2006. It also went into occupation of certain other units at the estate, for which it paid a rent.

From 2002 B&DF's food preparation activities apparently gave off smells, which certain local residents objected to. In early 2003 the environmental health department became involved, but the problem was not resolved. B&DF was advised to install a 25 metre high chimney and applied for planning permission. There were a number of vociferous objectors and a meeting organised by B&DF with residents went very badly.

B&DF decided that in view of the difficulties of the opposition it would consider alternative premises. In May 2006 it agreed to take a lease of a factory at a different location and in September 2006 a tenancy was entered into. 

In the meantime, B&DF's application for planning permission at Hutchison's estate was refused. B&DF remained in occupation of the units at Hutchison's estate until it vacated in December 2006, having served three months' notice purportedly terminating its occupation of the units.

Hutchison, however, argued that in 2005 and 2006 B&DF had entered into verbal agreements with Hutchison for B&DF to take three year leases of its existing units at Hutchison's estate.  

B&DF, on the other hand, denied that it had entered into the verbal agreements, and stated that it had remained in occupation of the units by virtue of statutory rights to remain at the end of its previous leases. B&DF argued that the notices it had served terminated its statutory right to remain.

B&DF stated that it had made clear to Hutchison that, while it wished to continue to occupy the units, it could not agree any lease of them until planning permission had been obtained for a new odour control system.

Hutchison applied to the High Court for a declaration that B&DF was the tenant of the units, an order that B&DF execute leases for those units and judgment for amounts due in respect of the units plus interest.

The determination of the dispute turned on the negotiations between the parties and the Court had to assess the credibility of the parties as witnesses.

The Court considered the correspondence between the parties and other documentation and preferred the evidence of the freeholders to that provided by B&DF. The freeholders' evidence supported the position that the discussions between the parties had led to a binding verbal grant of leases of the units. 

The Court, therefore, decided that the parties had agreed the leases. B&DF could, therefore, be required to take leases of the units it had occupied at Hutchison's estate, which Hutchison had not been able to re-let to third parties in the meantime. B&DF was also liable for rent and other arrears under the leases, the amount of which would be determined in due course.  
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