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A tenant company goes into liquidation. The landlord serves a notice upon the liquidator requiring him to elect whether to disclaim the lease. No response is received within the required 28 days, or at all. What, thereafter, are the landlord’s rights against the liquidator in relation to enforcement of the terms of the lease?

The primary concern for most landlords faced with such a situation will be whether they will be able to recover the rent due under the lease. Of course, in relation to rent which had accrued before the tenant company went into liquidation, the landlord’s remedy will be to prove for that sum in the liquidation. The landlord has no preferential treatment and is not a secured creditor.

However, once the company has gone into liquidation, if the liquidator chooses not to disclaim, there is a strong argument that the rent due under the lease should be treated as an expense of the liquidation. This will give the landlord priority over the claims of other creditors and the liquidator’s own expenses notwithstanding that it is open to the landlord to prove for future rent in the liquidation. 

The argument arises out of r.4.218 of the Insolvency Rules 1986 which provides that the first priority for the liquidator is the “expenses properly chargeable or incurred by … the liquidator in preserving, realising or getting in any assets of the company”. This has sometimes been equated to the preceding position, where the issue was whether the liquidator had retained the lease “for the convenience of the winding up”.

So, if the liquidator retains the lease for the purposes of continuing to trade, selling the lease or seeking to surrender it, it is likely (though not certain) that the rent will be able to be claimed by the landlord as an expense of the liquidation. 

As James LJ said in the classic case of In re Lundy Granite Co, ex parte Heavan (1871) LR 6 Ch App 462

“… if the company for its own purposes and with a view to the realisation of the property to better advantage, remains in possession of the estate, which the lessor is therefore not able to obtain possession of, common sense and ordinary justice require the court to see that the landlord receives the full value of the property”

However, as Lord Hoffmann reiterated in Re Toshoku Finance UK plc [2002] 1WLR  671 (HL), the liability to pay rent is not incurred as an expense of the winding up. The liability exists from the date upon which the lease is executed which will pre-date the liquidation. Instead, the law treats the rent as if it was an expense of the winding up on the basis that it is just and equitable to do so. 

However, it should be noted that the application of this approach is not as wide as it might appear at first blush. It is insufficient that the liquidator merely fails to disclaim and retains the lease. The landlord must show that the lease is being retained “for the benefit of the winding up”. So, for instance, in Re ABC Coupler and Engineering Co (No.3) [1970] 1 WLR 702, notwithstanding that the liquidator retained the lease, closed the business down and took time to decide what to do whilst retaining possession of the premises, the Court held that it was only when the liquidator decided to market the lease that he was retaining the premises for the benefit of the winding up and was therefore liable to pay the rent in full. 

It is also interesting that even in a case where it could not be said that the lease was retained for the benefit of the liquidation, it can still be argued that the rent takes priority to the liquidator’s expenses if it can be said that the rent is a “necessary disbursement” for the purposes of r.4.218 which, whilst ranking only thirteenth in priority, still ranks ahead of the liquidator’s expenses. Such a claim succeeded in Re Linda Marie Limited [1989] BCLC 46.

Other liquidated sums payable under the lease such as service charge are also potentially sums in respect of which a priority claim may lie.

However, other unliquidated sums due such as damages for disrepair will not be capable of being liquidation expenses and should be the subject of a claim in the liquidation in the usual way.

Other remedies which the landlord might otherwise have considered such as distress and forfeiture will be available, though made considerably more difficult to enforce due to the requirement of obtaining the permission of the court before the process is commenced. 
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