DAMAGES FOR DISREPAIR-Van Dal Footwear Limited-v-Ryman Limited) (3/12/2009).
The Message: The law as to the calculation of damages for disrepair is complicated enough.

The Case: The Court of Appeal has considered what should be taken into account when quantifying the damages recoverable by a landlord for disrepair on expiry of a Lease Ryman was the tenant of an old building in Butter Market in Ipswich. Its Lease expired without Ryman having a right to renew as it failed to make its application to Court in time for a new Lease under the Landlord and Tenant Act 1954. It put forward offers to the landlord in December 2005 and July 2006 to take a new lease of the whole or just the ground floor of the property but nothing was agreed and it remained in occupation until July 2007 as a tenant at will and then vacated without doing any repairs. 

The Judge at first instance held that the cost of doing the repairs was £135,000 but he then had to apply S.18 (1) of the Landlord and Tenant Act 1927 which provides that the damages for breach of a repairing covenant cannot exceed the diminution in value caused to the landlord's interest by the disrepair.  If, for example, the disrepair would be superseded because the premises would be substantially upgraded or converted to another use, then no damages may be recoverable as there would be little or no diminution in value. 

The diminution in value is assessed by calculating the difference between the amount a purchaser of the property would have paid as at the date of lease expiry if the property had been in repair and the amount it would have paid if it was in its actual condition of disrepair. If such a purchaser would do all the repairs, the diminution in value will be the cost of the works.

The Judge, after hearing expert valuation evidence, decided that the property would have been worth £1,068,838 in repair and was worth £950,000 in disrepair, a difference of about £118,000. However, he then reduced the damages to £48,500 as he held that account should have been taken of Ryman's interest in taking a new Lease of the property in its actual condition and that such a new Lease would have been attractive as it would avoid any letting void and ensure the property still had the benefit of a blue chip tenant. 

The Court of Appeal unanimously disagreed with the Judge and found that the damages were £118,000. It made clear that what has to be valued is the landlord's unencumbered interest in the property as at the time the tenancy ends. No regard should be given to any new lease that might be entered into. All that was to be valued was the bundle of rights the landlord actually has on the date the property reverts back to it. 

Since, as at July 2007, there was no agreement for a lease with Ryman and their offers had been rejected and were historic, there was nothing to be taken into account in this respect. Furthermore, the court made it clear that the Judge should not have considered whether there was a possibility that Ryman might have repeated their offers. The only hypothesis the Court should take into account are that there are 2 simultaneous sales as at the lease expiry date, one in repair and one out of repair. No other hypothetical facts should be considered. A special purchaser could be taken into account if it actually existed in reality at the relevant date but should not be invented. 
This Judgment makes it clear that what is to be valued is the landlord's interest in the property in and out of repair at the actual time the property reverts to the landlord and without regard to any subsequent dealings, whether actual or hypothetical.  
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