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“The area of property law most in need of reform is...”

...trespass, which should be made a criminal offence with the police having the power of arrest.  The current state of the law brings the legal system into disrepute in the eyes of the public at large, fails to protect private property rights adequately and is inconsistent with developments in other areas of property law.

Current Position

At the current time if a person enters property without permission either intentionally or negligently the police will not intervene except in certain circumstances.  For example, where a person trespasses with the intention of disrupting or intimidating those taking part in lawful activity then this can constitute Aggravated Trespass under s.68 of the Criminal Justice and Public Order Act 1994 (“CJPOA”) .  The CJPOA gives the police power of arrest and the offence is punishable with a fine or a maximum of 3 months imprisonment.  Further, the Secretary of State can ‘designate’ certain areas such as Crown land and sites of national security under s.128 of the Serious Organised Crime and Police Act 2005 so that trespass on those sites is an offence and the police have powers of arrest.  These are exceptions where trespass is a criminal offence whereas the default position is that it is a civil matter where the police will not become involved.

Why Change?

There are a number of reasons for criminalising trespass.  It now seems to be as regular as rain at Glastonbury that the summer will bring a high profile case of trespass where the public see the police stand by whilst trespassers set up camp on another person’s land without permission.  This gives the impression that trespassers are flagrantly disregarding the rule of law.   There have also been cases of trespassers trading seasonal items from unoccupied business premises and so unjustly enriching themselves.  Christmas card or World Cup memorabilia traders only need to trade for a short period and so they can be gone before any order for possession can be enforced.  Trespassers can achieve their aims because of the flaws of the civil system.

Trespass is a concern for business.  It is common to see concrete blockades at the entrances to farmer’s fields to prevent vehicular access in the summer.  Developers piecing together a site may be disrupted by squatters in one of their vacant units.  On a larger scale the recent case of the BAA injunction shows the concern that business has about trespass affecting not only the financial position of the business but also the employees, suppliers and customers of that business.    

Trespassers can disrupt the activities on land and this has security concerns for sensitive sites.  As mentioned above the police do have power of arrest for Aggravated Trespass.  However there remains a real issue with proving an intention to disrupt or intimidate for the purposes of Aggravated Trespass.  Sensitive sites, such as nuclear power stations, can be ‘designated’, giving the police additional powers.  In the case of designated sites, nuclear power stations and other sensitive sites still have concerns about trespassers collecting on land not within the designated area.  Where prevention of any disruption is the aim, the presence of large numbers of protestors just outside a designated area will be a concern.  This also means that the police have to devote manpower to monitoring the situation when more effective earlier action could be taken.

The high profile cases aside, it is important to consider the effect of the law on ordinary citizens.  I am aware of one case in a London development where local youths were regularly occupying areas of land owned by individual leaseholders in sunny weather and shouting abuse at passers by, causing disturbance to the owners (but which were not residential premises for s7 Criminal Law Act 1977 “CLA77”).   The police informed the owners that they would need to take action privately to prevent the trespass.  The difficulty is that legal action will cost thousands of pounds and in circumstances where the enforcement, against unnamed minors, will prove problematic.  When it was suggested to the police that a group of local people use reasonable force to remove the youths they were told that they would be arrested for causing a breach of the peace.         

The current law does not provide a quick and cheap remedy to trespass for land owners.  We should compare this to the position under s.6 CLA77 which protects a trespasser from the owner using force to recover premises and includes protection for those who have never been lawful occupiers.  The impression is that the law is prepared to protect trespassers, whose actions are unlawful, more than it is prepared to protect land owners.

The police will not intervene unless there is another element to the unlawful occupation that brings this within the realm of burglary or one of the specific provisions mentioned above.  Where a trespasser breaks into premises, unless the landowner can show that the trespasser broke in and did not enter the premises on ‘finding the door open’, the police will not take any action against the trespasser based upon criminal damage.  That owner can obtain an immediate order for possession but for most people that involves paying for legal advice and representation.  It also means that in all but the most urgent cases you will have to wait several weeks before the trespasser can be actually removed.  As farmers have discovered this can often mean that land, once recovered, must then be cleared of debris.  

Against Change

There are, of course, arguments against this change.  There will be many who object to the extension of the criminal law in this area of tort.  There will be images of policemen arresting ramblers who have taken a wrong turn over a farmer’s field.    

The criminal law has already been encroaching upon areas of property law which the man on the street would not consider criminal matters.  In the residential service charge regime there are criminal sanctions for failure to provide a written summary of the insurance effected in relation to a dwelling (Landlord and Tenant Act 1985 as amended – “LTA85”).  This seems onerous when you consider that many blocks of flats are owned and run by the leaseholders of the block.  These are often ordinary individuals who are not aware of many of the detailed provisions of the LTA85 and may commit a criminal act inadvertently resulting in a prosecution.  In practice however the local housing authorities that I have spoken to about their ability to prosecute for these offences take a very cautious approach and significant attempts are made to secure compliance through dialogue before prosecution is seriously considered.  The imposition of the criminal sanction that sounds so draconian in theory is made to work by a sensible and measured application of the law. There is no reason why there can’t be a sensible application of a criminal offence of trespass.

There could be concerns about landlords using criminal trespass to evict tenants who have stayed beyond any notice to quit.  The concerns that the law could be used to evict former tenants or licensees is unfounded given that the Protection of Eviction Act 1977 would still apply to those who have at one time been tenants or licensees for money or money’s worth.

There may also be concerns that criminal trespass could be used to stifle lawful protest, such as the BAA example.  However if people want to protest they should not do so on land that belongs to a third party without obtaining permission to do so.  

It should also be remembered that in making trespass a criminal offence, with the police having power of arrest, it will not take away rights such as the right to roam under the Countryside and Rights of Way Act 2000 and rights of way.  Trespass is already unlawful.  The proposal is allow the police power of arrest and hence removal from the site.

If the service charge regime deserves criminal sanctions it seems inconsistent that trespass has no criminal sanctions.  The law of property is central to our legal and economic life.  A phrase that is often overused is that an Englishman’s home is his castle.  This phrase reflects very succinctly the part that ownership plays in our national psyche and the images of trespassers violating private property with no immediate ability to remove them strikes at the core of our notions of ownership.  The images are damaging to the reputation of the law and do not reflect the fact that the Courts are generally keen to uphold the rights of those entitled to lawful possession.  Provided that the implementation of the law is carried out sensibly there is no reason why this should create problems.  That is of course true for any area of criminal law.

Conclusion

We need to be concerned about protecting property rights that are so fundamental to our legal system, economy and daily lives.  The law must be seen to uphold the rights of lawful occupiers and owners and to do so swiftly and with little expense.  A failure to do so undermines confidence in the legal system.  For this reason the law concerning trespass is in serious need of reform.
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