Midill (97PL) Limited-v- Gomba International 
The Message: A purchaser of a property will not usually be able to recover a deposit where it fails to complete the purchase.

The Case.: A purchaser sought to recover a substantial deposit upon the basis that, firstly, the vendor was not ready to complete the transaction or , secondly, the deposit should be returned as the vendor had re-sold the property at a profit (Midill (97PL) Limited-v-Gomba International (16 January 2008)).

In December 2005, Midill agreed to pay Gomba £4 million for the shares in Park Lane Estates Limited. The only asset of Park Lane was a commercial property at 97 Park Lane. Midill paid an initial deposit of £400,000.

On 11 April 2006, Gomba served a Notice to Comple on Midill which expired on 27 April 2006. Midill failed to complete and Gomba then terminated the contract and sold the property in September 2006 for £4.3 million.

Midill claimed that the contract was wrongfully terminated as Gomba had also not been ready to complete on 27 April 2006. In any event, it claimed the deposit should be returned as Gomba had suffered no loss and, in fact, had made an additional profit of £300,000.

When serving a completion notice, and up until the completion date, a vendor has to be ready, able and willing to complete. When it is not clear whether a purchaser is actually going to be able to complete, this can cause difficulties for a vendor in relation to the steps it actually has to take in preparation for a completion that may never occur.
In this case, Midill claimed that Gomba had failed to put in place the necessary administrative arrangements so as to be able to produce all the necessary documentation to transfer the shares in Park Lane and deal with the resignation of Directors and suchlike. 

Gomba argued that it did not have to be absolutely ready to complete at a moment's notice. Whilst it accepted that matters of substance had to be in hand, it argued that it was to be allowed a reasonable time to effect any administrative arrangements. 

The Judge agreed with Gomba. Where a purchaser is not actually taking steps to complete, a vendor is allowed some latitude. Not all documents have to be ready. A vendor is entitled to some time to deal with administrative matters. If Midill had been able to proceed, and had co-operated in relation to the making of completion arrangements, the Judge was satisfied that Gomba would have been ready to complete on 27 April 2006.  

The Court has a discretion under Section 49 (2) of the Law of Property Act 1925 to relieve a purchaser from the loss of its deposit for failing to complete. Midill argued that this discretion should be exercised in its favour as Gomba would otherwise make a profit of £700,000. It would  recover £4.7 million as a result of Midill failing to complete a purchase at £4 million.

However, the Judge made clear that repayment of a deposit is only appropriate in exceptional cases. It would create great uncertainty if repayment was dependent on what happened on a re-sale. As a sophisticated investor, Midill was well aware of the risks involved if it failed to complete the deal.

Accordingly, purchasers have to ensure they are able to complete as, otherwise, they may lose a bargain and their deposit. Vendors may now be quick to terminate contracts so they can forfeit the deposit and re-sale at a profit.
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