                                                    CROWE-V- MASSEY (12 March 2008)
The Message: A restrictive covenant can be modified to allow for a reasonable use of the land. 

The Case: In order to avoid having to pay their neighbours a substantial sum, landowners applied to the Lands Tribunal to modify the restrictive covenant on their land  so as to allow them to build upon it for free .
The Applicants, Mr Crowe and Ms Heaton, bought a house called Hafod in Flintshire in Wales in 2004. It had previously been owned by the Masseys who now lived in an adjoining property called Oak Tree House. When they had sold Hafod back in 1997, the Masseys imposed a covenant upon it whereby no building or structure of a permanent nature was to be built upon it without their consent.
The Applicants were aware of the terms of the restrictive covenant before they bought Hafod but were unwilling to pay the Masseys the sum of £20,000 they wanted in return for them agreeing to release  the covenant. 

In early 2006, the Applicants erected a large wooden shed in their garden. It was some 60feet from the boundary with Oak Tree House. The Masseys objected on the basis this was a permanent structure erected without their consent and they commenced High Court proceedings for an injunction requiring the shed to be removed. The Applicants argued it was only a temporary structure.

The Applicants dismantled the shed in response to the proceedings and, following the Judge indicating that he thought the shed was a permanent structure, the matter was referred to the Lands Tribunal so it could determine whether the Applicants were entitled to retain the shed pursuant to S.84 of the Law of Property Act 1925. 
Under S.84, a restrictive covenant affecting freehold land can be discharged or modified on certain grounds. The Applicants sought to rely on all available grounds and the Masseys argued that none of these applied.

The first ground was that the restriction was obsolete but the Applicants produced no evidence that there had been any changes in the neighbourhood and this ground was not established.

The second ground was that the Masseys had agreed to the modification of the covenant in the past by not objecting when a previous owner of Hafod had erected a smaller garden shed. However, the Applicants failed to establish that the Masseys had agreed to any previous works and, in any event, the previous shed was far smaller than the one they had erected.

The third ground was that a modification of the covenant to allow for the shed would not injure the Masseys. It was the Masseys’ case that Hafod was a property of enormous character which should not be spoiled by unsightly structures being erected within its boundaries. Following an inspection, the Lands Tribunal held that the shed was hardly visible from Oak Tree House and its erection would cause no injury to the Masseys.
The fourth ground was that the covenant prevented a reasonable use of the land and the Lands Tribunal considered that the shed was permitted under the planning legislation and the Masseys would not suffer any disadvantage from its construction. 

Accordingly, the Applicants won on 2 grounds and the Lands Tribunal agreed to modify the covenant to allow for the shed on the basis that the smaller garden shed erected by a previous owner was removed so there would be only one shed. As the Masseys had not established any loss, they were awarded no compensation in return for the modification.
Clearly, considerable costs would have been saved if the Applicants had applied to the Lands Tribunal for the modification prior to erecting the shed or if the Masseys had not overvalued their rights under the covenant.
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