Business Environment Bow Lane Limited-v-Deanwater Estates Limited (31 July 2008).

The Message: The Courts will punish Claimants who pursue exaggerated claims 
The Case:  A landlord who recovered a fraction of the damages claimed for dilapidations at the end of a Lease  has had to pay the costs of the proceedings on an indemnity basis.

Business Environment is the landlord of premises at 73 Watling Street, London, EC4. The premises were let to Deanwater until 25 December 2004 and Business Environment claimed that Deanwater had failed to leave the premises in repair. A Schedule of Dilapidations was served in April 2005 claiming over £500,000 in damages.

Deanwater’s surveyor inspected the premises in September 2005 and noted that extensive refurbishment, rather than repair works, were being undertaken to the interior to convert the premises into a furnished office centre. He also noted that the exterior was in no worse condition than when the Lease had been entered into. He then wrote to Business Environment’s surveyor expressing serious reservations as to the claim being made .

In February 2006, Business Environment commenced proceedings. They claimed approximately £250,000 for the cost of repairs and their total claim came to £415,000. It was only following meetings between the parties’ surveyors in early 2008 that Business Environment finally accepted that its claim was misconceived as the exterior of the property had not been in disrepair and works they had undertaken to the interior were improvements that had superseded nearly all the dilapidations. 
In March 2008, the claim was settled for a sum of only £1,073.50 with the question as to who should pay the costs to be decided by the Court. Business Environment claimed they were the winner and should recover their costs as Deanwater had made no offer of settlement so as to protect their position in this respect.They claimed that Deanwater had not been misled as to the case and could have adequately protected their position.
Deanwater argued they were entitled to assume the case was being put forward in good faith based on sound advice and it was now quite apparent that the claim had been substantially inflated. Given that Business Environment had made a minimal recovery based on a claim of £415,000, Deanwater claimed it was the ultimate winner and that it should not only recover its costs but that these should be paid on an indemnity basis in light of the landlord’s conduct.

The Court was very critical of the manner in which the claim had been pursued. Business Environment had claimed for works which, apart from a trivial sum, were not referable to dilapidations and it highlighted that the pursuance of exaggerated claims prevented early resolution of claims and the making of settlement offers by the defendant.

The Court has a wide discretion as to costs and is entitled to take into account the conduct of the parties. It concluded that the claim as made bore no relation to the true position and that Deanwater was the clear winner and should recover its costs. Moreover, the Court felt this case was sufficiently exceptional so as to justify Deanwater recovering its costs on an indemnity basis as Business Environment had wrongly and/or recklessly pursued an unsustainable claim.

Clearly, no party should commence litigation unless it is confident not only as to the merits of its claim but as to the amount it is entitled to recover. Inflated or exaggerated claims should be avoided as they hinder or prevent settlement and result in unnecessary costs being incurred which the claimant will probably have to bear anyway.
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