                                          NO FIRE WITHOUT A SMOKE?

The Message: Clear evidence is required to establish that a party is the probable, rather than possible, cause of a fire.

The Case: The owners and occupiers of a warehouse sought to hold Conde Nast liable for their substantial losses on the basis that one of its workers had started the fire which destroyed the warehouse and its contents (Fosse Motor Engineers Ltd-v-Conde Nast and National Magazine Distributors Ltd( (20/8/2008).

On the evening of 16 December 2002, a warehouse owned by Fosse at Wayside Business Park, Coventry was gutted by a substantial fire. Fosse had let out space in the warehouse to a number of parties. These included Conde Nast, the publishers of Vogue and other magazines. Fosse and the other occupants sought to hold Conde Nast liable for the fire on the basis it had been started by a cigarette discarded by one of their agency workers.

The only people who had been in the warehouse when the fire started were 4 women whose job was to add the advertising inserts to Conde Nast’s publications. Neither these women nor the employment agency that supplied them are of any financial substance so Fosse and the other claimants needed to hold Conde Nast liable for their actions to stand any chance of their insurers recovering the sums they had had to pay out. 

It was claimed that Conde Nast and the women were fully aware there was a “no smoking” policy and that one of the women had disregarded this and had carelessly discarded a cigarette which had ignited material around a pallet which had then caught fire.

There was a substantial dispute as to how the fire could have started and detailed expert evidence was given to the Court. However, the damage had been  so great, and the clearance works so unscientific, that the expert forensic evidence could not actually determine what was the actual cause. The Court had to hear the witness evidence and then decide whether the probable cause was a lit cigarette which had been negligently thrown away. 

The Court first made it clear that the no smoking policy had not been included in the contractual terms agreed to by Conde Nast for their warehouse space. Accordingly, the claim could only succeed if negligence was established.

Fosse argued that the most likely cause of the fire was a discarded cigarette but the expert evidence showed this was highly unlikely. The only other possible causes were an electrical fault or arson by an intruder and Fosse argued these were even more unlikely. The Court held that Fosse had to establish on the balance of probabilities that the discarded cigarette was the probable cause, not just the most likely possibility.

The 4 women had to withstand considerable cross-examination and allegations as to collusion as to their evidence but the Court was impressed by them and concluded that their version of events was credible and they had not discarded any cigarette. The Court also discounted the possibility that the cause was due to an electrical fault but it was unable to say what the actual cause was. 

The Court then considered whether Conde Nast would be liable anyway if one of the women had been at fault. Even though the women were not employees of Conde Nast, the Court held they were working under their control so they were responsible for their actions. However, despite this, the Court held Conde Nast would not be liable as the throwing away of a cigarette was nothing to do with the duties of the women and was outside the course of their employment. 
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