BEWARE THE WITHOUT PREJUDICE RULE!

Dadu Ltd-v-Barrowfen Properties Limited (5/08/2008)

The Message: A party to an agreement should not rely on anything said to them by the other party during without prejudice negotiations.

The Case: The Court has prevented a landlord from being able to rely on a costs estimate provided by the  tenant’s solicitor during settlement negotiations in order to reduce its liability for the payment of legal costs to the tenant 

Dadu is the tenant of business premises in Upper Tooting Road, South London. It sought a new tenancy under the Landlord and Tenant Act 1954 and its landlord, Barrowfen, opposed this on various grounds, including an intention to redevelop.

At the time of the Court hearing on 14 May 2007, Barrowfen was unable to prove it could redevelop and there were then extensive negotiations which led to the grant of a new Lease to Dadu. The new lease incorporated a redevelopment break clause so that Barrowfen could seek to recover possession on this basis at a later date.

The terms agreed were incorporated in a Court Order which provided for Barrowfen to pay Dadu’s costs up to 1 May 2007.  During the negotiations, Dadu’s solicitors had provided to Barrowfen’s lawyers a rough estimate of their costs at the sum of £38,250. However, following the Court Order, Dadu’s solicitors applied to the Court to have their costs assessed at a sum of £70,000 

Barrowfen claimed they had relied on the much lower estimate of costs and that Dadu could not seek to recover more than £38,250. In response, Dadu claimed this had been a rough figure given on a without prejudice basis and they were not bound by it and Barrowfen could make no reference to it in the costs assessment proceedings. 

Extensive evidence was given by both parties as to the background to the matter and their negotiations but the Court held that evidence as to pre-settlement negotiations is inadmissible save in very limited circumstances which did not apply in this case. 

The dispute then centred on whether Barrowfen could rely on the estimate in the costs assessment proceedings so as to be able to show that Dadu’s solicitors were now claiming 84% more. Even though it had been marked “without prejudice”, they claimed they had relied upon it and that the Court regularly takes into account earlier cost estimates when deciding the level of costs to be paid.

Where parties negotiate on a without prejudice basis, the general rule is that nothing they have said and done can be used against them at any later stage, even in relation to the question of costs. Barrowfen said it would be unfair to apply this rule to costs estimates that had been reasonably relied upon by the paying party and the Court should create an exception to the without prejudice rule in this respect.

The Court accepted there may be some scope for a special exception in relation to costs estimates but it did not think the facts of this case warranted any exception being made. The estimate had been clearly marked “rough figures and without prejudice” and the parties had clearly not agreed any cap on the amount of costs payable. The Court thought a deal would have been struck even if the estimate had been considerably higher.

Accordingly, the Court held that Dadu was not bound by the costs estimate and Barrowfen could make no reference to it when the actual costs payable came to be assessed.

PAGE  
2

