LANDOWNERS' LIABILITY FOR PERSONAL INJURY AS A RESULT OF A FAILURE TO REASONABLY INSPECT 
The Message. A landowner needs to ensure he has engaged sufficiently experienced or qualified contractors or professionals to maintain its property if it wants to eliminate or minimise its liability for claims for personal injury or otherwise.

The Case: In Poll-v- The Viscount and Viscountess Asquith of Morley (11/5/2006), the Claimant suffered personal injuries as a result of his motor cycle colliding with part of an ash tree which had fallen onto the highway alongside the Defendants' large estate near Frome in Somerset. The preliminary issue that the Court had to decide was whether the collision was simply an accident for which the Defendants could not be held liable or whether it had occurred due to some negligence on their part.
Landowners owe considerable duties to occupiers and visitors to their land. Some of these duties are contained in statutes such as The Occupiers' Liability Act 1957 and The Defective Premises Act 1972. As this case illustrates, landowners also owe a duty of care to persons using the highway adjoining their land. If landowners are in breach of that duty, and that breach causes foreseeable damage, then the landowner can be held liable.
In the landmark case of Donoghue -v- Stevenson (1932) it was held that we all owe a duty to take reasonable care to avoid acts or omissions that are likely to injure our neighbour and that our neighbour is anyone who we might reasonably have foreseen would be so affected.
The Defendants, appreciating their duty to protect road users from falling trees, employed Mr Rowe, an independent forestry contractor, to inspect their many roadside trees. He did so by driving past and, if he noticed any defect or decay, he would stop and make a more detailed inspection. He noted no defect with the ash tree so did not inspect it.
The ash tree in question is multi-stemmed and it was one stem that had fallen onto the road as a result of a hidden structural defect on its underside. The principal issue for the Court was whether the Defendants had employed a  competent tree inspector and, if not, whether a sufficiently qualified inspector would have identified the defect and ensured remedial steps were taken to prevent any accident occurring?

There are 3 levels of tree surveyor and the experts for both parties agreed that the work involved on the Defendants' estate required the expertise of a level 2 surveyor who would have sufficient training and qualifications to properly identify tree hazards of the kind involved in this case. Unfortunately for the Defendants, Mr Rowe was only a level 1 surveyor.

The Court held that, if a level 2 surveyor had been retained, he would have appreciated that a multi-stemmed tree was particularly prone to structural defects and he would have inspected the ash tree fully. Although the Defendants' expert argued that such inspection would not have revealed the defect, as it was concealed beneath the tree, the Court found that a properly trained surveyor would have known where to look and would have undertaken a detailed inspection which would have located the defect. Given that the Defendants' surveyor had made no inspection at all, the Court stated that it ill-behoved the Defendants to ask it to assume that a competent inspection would have revealed nothing untoward.

Accordingly, the Defendants were found to have acted negligently and the lesson to be learned by landowners is that it is essential to employ the right level of professionals or contractors if 
accidents and claims are to be avoided or kept to a minimum. Additionally, it is important to ensure they have adequate insurance cover so that any claims that are made can be passed on to them.
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