KPMG LLP-v-Network Rail Infrastructure Limited
31 January 2006

The Message:  The simplest of errors can take years to detect  and can be extremely difficult and/or expensive to  correct.

The Case: In KPMG LLP-V-Network Rail Infrastructure Limited (31 January 2006) , the Court had to construe the terms of a break clause in an Underlease of premises at 1 Puddle Dock, London, EC4 occupied by KPMG so as to determine what break rights KPMG enjoyed..
 In 1974, the parties entered into an Agreement for Lease  whereby the premises were to be developed and then let to KPMG for 52 years. Attached to the Agreement was the form of Underlease to be entered into but substantial amendments had to be made to it for various reasons and it took some 7 years to negotiate and complete the Underlease. It then took a further 14 years before the mistake was spotted.
The break clause was contained within the rent review provisions. In the draft attached to the Agreement for Lease, it provided that KPMG could terminate the Underlease at the end of the 24th, 34th, and 44th year following the determination of the rent reviews due after the 22nd, 32nd, and 42nd years of the term “but in the event only that such reviewed rent exceeds the yearly rent payable during the 22nd year and thereafter during the years immediately  preceding the 32nd and 42 years respectively”. In the Underlease itself, the words in italics were missing so there was no provision at all linking the exercise of the break clause to an increase of the rent on review. Under the Underlease, only Network Rail had the right to initiate any rent review.
On the basis of the actual wording of the break clause, KPMG claimed that it had 5, not 3, opportunities to break the Underlease. The first 3 referred to in the clause  were dependent on there being a rent review of any kind and the last 2 were entirely free-standing. It contended that  none of them were linked to the rent on review having to be increased. Network Rail argued that the mistake was so apparent that the clause should be read as if the missing words were there. Alternatively, it argued that all the rights to break were dependent on Network Rail initiating  a rent review prior thereto and none were free-standing.

Rather surprisingly, the Court accepted KPMG’s interpretation of the clause. It held that it was not possible to conclude from the document itself that  that there had been an obvious error in omitting the additional wording in the draft Underlease. There had been substantial amendments to other parts of the draft Underlease  so it was possible that the words had been omitted deliberately and it was possible to give some meaning to the remaining words. Whilst neither parties’ arguments as to the meaning of the clause fitted very happily with the words used, the Court favoured KPMG’s construction as it did not regard it as being inherently unlikely that  the parties had agreed that the tenant should also have a right to break independent of there being any rent review.
However, this was not the end of the matter as Network Rail also argued that it had a right to rectify the Underlease so as to include the missing words. It argued there had been a simple typographical error that both parties had overlooked and that the parties had always been in agreement that there would only be 3 opportunities to break and all were to be dependent on there being  an increase in the rent payable. Where rectification is sought, the Court can have regard to the previous negotiations between the partiers.However, KPMG  relied on the fact that it’s solicitor at the time had noticed the omission of the words and thought this to be to their advantage although he had not understood the effect to be as the Court had now found and had not made much of this.
After very detailed consideration of the evidence of all the witnesses, the Court found that KPMG had always proceeded on the basis of the original wording included in the draft Underlease. It had not changed its position or understanding of what it was agreeing to as a result of its solicitor pointing out that certain words were missing from the final form of the document. The Court saw no reason not to exercise its discretion to rectify the document in favour of Network Rail because of any delay in spotting the error or otherwise. Accordingly, Network Rail succeeded in  its case that KPMG had only 3 opportunities to break and then only if Network Rail exercised its right to a review and this led to an increased rent payable.
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