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Planning Battles
The Message:

Commission of illegal activities by a tenant entitled a landlord to oppose the grant of a new lease to the tenant.
The Case:
In T Fowles –v- Heathrow Airport Limited [15 February 2008], a landlord attempted to oppose the statutory renewal of a lease on the basis that its tenant had committed a criminal offence.

The case concerned a site of over 15 acres not far from the new Terminal 5 at Heathrow Airport. Formerly used for orchards and piggeries, the site had been used for the last 30 years for industrial purposes.

The site was owned by Heathrow Airport Limited. Mr Fowles carried on most of the commercial activity at the site and he first came there as a tenant in 1978. His lease was terminated by a statutory notice in 1990 and some 18 years later the Court had to decide whether Fowles should be granted a new lease.
Fowles carried on a number of business activities on the site including a haulage business, the crushing of concrete waste and bin, skip and plant hire businesses.

Fowles and various planning authorities have fought a campaign lasting nearly 20 years about the use of the site. Despite Fowles so far losing every battle, the Court commented that with the aid of his professional team Fowles managed to keep alive a use of the site that was in breach of planning, despite the best efforts of no less than three planning authorities to stop him.

Back in 1988, Spelthorne Borough Council served an enforcement notice on Fowles alleging breach of planning control including the laying out and construction of hardstanding, the erection of a workshop and a material change of use to use for a haulage contractors' yard. Fowles appealed against the notice but following a public inquiry the notice was upheld. Fowles, however, still failed to comply with the notice and the Council prosecuted Fowles. Despite being convicted and fined, he still failed to comply.

Subsequently, Fowles was granted a temporary planning permission to use the site for the processing and recycling of waste concrete, but the permission was subject to various conditions and to Fowles carrying out certain works to restore the site. However, Fowles failed to carry out most of the works.
In 2006, the then planning authority served a breach of condition notice on Fowles against which there is no right of appeal. Fowles applied for judicial review of that notice on the basis that it was defective because it only dealt with breach of part of the condition in the planning permission rather than the whole of the condition. That application is outstanding and the planning authority is preparing to authorise fresh enforcement notices.
These planning battles provided the context to Heathrow Airport Limited's opposition to Fowles' application for a new lease. Heathrow opposed on the statutory ground that Fowles had committed substantial breaches of his lease or for any other reason connected with Fowles' use of the site. If Fowles' use of the site amounted to the commission of a criminal offence, then the Court should not order the grant of a new lease.
The High Court rejected Fowles' objections to the breach of condition notice. Since the notice was valid and there were other enforcement notices with which Fowles had failed to comply, Fowles was committing a criminal offence. On that basis, Heathrow could oppose the grant of a new lease to Fowles and Heathrow was entitled to an order for possession.
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