DEVELOPMENT TRAPS 

by

Jonathan Karas and Edward Sawyer

Jonathan specialises in the fields of real property and planning with a particular emphasis on the law of landlord and tenant.  He is a co-author of Unlawful Interference with Land (2nd edition published in Autumn 2002), was the editor of the Distress title, and a contributing  editor of the Compulsory Purchase title, or Halsbury’s Laws of England, and is a subject editor of Hill and Redman’s Law of Landlord and Tenant.  He is a member of the A Panel of Junior Counsel to the Crown.   This year’s Legal 500 comments that Jonathan ‘has one of the best profiles around’ and ‘you know everything has been covered.’  Chambers & Partners states that he ‘is strong-minded’ and gives ‘clear advice’. 

Edward has a broad practice which covers the range of general commercial and traditional chancery work.  He has particular interest in the fields of trusts, real property/landlord and tenant, commercial contracts and professional negligence.  He particularly enjoys advocacy and litigation.  Edward is the editor of the Real Property section of Butterworths Civil Court Precedents. 

TOWN AND VILLAGE GREENS

TRAPS FOR THE UNWARY

by Jonathan Karas
1. To most people the words “village green” and “common land” bring to mind thatched cottages, cricket and duck ponds. To developers, however, they can be words of dread.

2. This often neglected area of land law has recently become highly controversial. There are 60 or so applications each year to register land as a town or village green. These applications often include parts of substantial development sites.

3. The Commons Registration Act 1965 (“CRA 1965”) created local registers of commons and of town and village greens. In principle, the policy of the Act was to have a once and for all nationwide inquiry into the existence of commons, common rights and town and village greens
.

4. The CRA 1965 will be repealed and replaced in the (likely) event that the Commons Bill which is at present before Parliament become law. The purpose of this paper is not to give an overview of the many difficulties which arise in relation to the 1965 Act or the likely effect of the new Act. In short, if land is common land there are very substantial restrictions (and there will continue to be very substantial restrictions) upon its enclosure and upon constructing any building on it even if individuals have no continuing “rights of common” of that land
. 
5. This paper concentrates on some controversial aspects of the current law which it is not anticipated will be affected by the Commons Bill (since it re-enacts the relevant provisions consistently with the present legislation). The principle controversies are at present the subject of three appeals arising out of the case of Oxfordshire County Council v Oxford City Council [2004] EWHC 12 (Ch) and [2005] EWCA Civ 175 which will be heard in the House of Lords in March 2006.
6. If the Court of Appeal is right, developers may easily prevent the registration of new town and village greens under the existing legislative framework. The Court of Appeal’s decision, however, is surprising in a number of respects and until the decision of the House of Lords should be treated with considerable caution.

What are town and village greens?
7. There is no statutory definition of what constitutes a town or village green. Customary rights of recreation for a locality have long been known to the law: Hals. Laws, 4th edn., re-issue, vol 12(1) para 633.

8. Rights may exist which may affect the ownership of land and which may be enjoyed by persons having no estate or interest in land. Where these rights entitle those who enjoy them to use the land in question for recreational purposes, the land may be known as a “town or village green”. The owner of the land in question is legally obliged to respect those rights. Three examples of the sort of rights that may exist over a town or village green were given in Oxfordshire County Council v Oxford City Council
:

a. the right of local inhabitants to play at all kinds of lawful games, sports and pastimes at all seasonable times of the year; dog walking and playing with children are in modern life the main recreational activity met with today

b. the right to indulge at all times of the year in a single recreational activity, eg dancing

c. the right for recreation to promenade (or wander) over land and every part of it.

Other entertaining activities such as the setting up of butts for archery practice and the use of muskets used also to amount to lawful recreation
.
The creation of rights (apart from the CRA 1965)

9. Rights for recreation over land may be created by statute or by trust 
.

10. Rights for recreation may also exist as a customary right. A customary right is a particular rule which has existed either actually or presumptively from time immemorial and obtained the force of law in a particular locality although contrary to, or not consistent with, the general common law of the realm. As regards the matter to which it relates, a custom takes the place of the common law within the particular locality where it obtains. Custom is unwritten law peculiar to particular localities
.

11. To be valid, a custom must have four essential attributes
:

(1) it must be immemorial;
(2) it must be reasonable;
(3) it must be certain in respect of its nature generally, as well as in respect of the locality where it is alleged to obtain and the persons whom it is alleged to affect; and

(4) it must have continued without interruption since its immemorial origin.

Extinction of the rights

12. A statutory right may only be lost by virtue of the operation of a statute
.

13. In relation to customary rights, Lord Denning MR in New Windsor Corpn v Mellor
 stated the law as follows 

… such a right, once acquired by custom, cannot be lost by disuse or abandonment. It can only be abolished or extinguished by Act of Parliament: see Hammerton v Honey (1876) 24 WR 603 per Sir George Jessel MR. And no statute can take away that right by a side-wind. It can only be done by express words: see Forbes v Ecclesiastical Commissioners for England (1872) LR 15 Eq 51.

 “Express words” may presumably be wide enough allow for extinguishment by necessary implication
. 
Registration of town and village greens

14. The CRA 1965 provided for the registration of existing town and village greens. In the absence of registration of a person as the owner of a land or village green, the land vested in the local authority: see s.8.
15. Section 1(1) provides for the registration of (a) common land and towns and village greens (b) rights of common and (c) persons claiming to be the owners of such land. Section 1(2) effectively provided for the extinguishment of any unregistered common rights after the end of a given period (which by Common Registration (Time Limits) Order 1966 SI 1966/1470 as amended by Commons Registration (Time Limits)(Amendment) Order (SI 1970/383)  expired on 31st July 1970). CRA 1965 ss. 4 and 5 made provision for provisional registration of common land and of town and village greens (and rights over such land) and for objections to provisional registration. CRA 1965 s.7 made provision for provisional registration to become final. By CRA 1965 s.10 registration was conclusive of the matters so registered once the process had been completed. Where, however, registration remained provisional only, registration was not conclusive.

16. As originally enacted the definition of  town or village green in section 22 was as follows:

Land [a] which has been allotted by or under any Act for the exercise or recreation of the inhabitants of any locality or [b] on which the inhabitants of any locality have a customary right to indulge in lawful sports and pastimes or [c] on which the inhabitants of any locality have indulged in such sports and pastimes as of right for not less than twenty years.
17. Because section 13 of the 1965 Act and the Commons Registration (New Land) Regulations 1969 (SI 1969 No, 1843) made under that section provide for the amendment of the register of town of village greens maintained by the County Council where land becomes a town or village green, it is possible for new town or village greens to come into existence even after 31st July 1970
.
18. The definition in section 22 was amended by section 98 of the Countrside and Rights of Way Act 2000 (“CROWA”) with effect from 30th January 2001 to read as follows: 

Land [a] which has been allotted by or under any Act for the exercise or recreation of the inhabitants of any locality or [b] on which the inhabitants of any locality have a customary right to indulge in lawful sports and pastimes or [c] which falls within subsection (1A) of this section

19. Subsection (1A) provides that

Land falls within this subsection if it is land on which for not less than twenty years a significant number of the inhabitants of any locality, or of any neighbourhood within a locality, have indulged in lawful sports and pastimes as of right, and either

(a) continue to do so, or

(b) have ceased to do so for not more than such period as may be prescribed, or determined in accordance with prescribed provisions.

Statutory treatment and protection of village greens

20. Village greens have been treated together with but differently from commons. There are substantial limits on what can be done on them. The main statutory provisions which apply at present are as follows.
a. Under the Inclosure Act 1845 s.15 village greens were not to be the subject of inclosure (where they were subject to rights of common and might otherwise be inclosed); the commissioners under that Act, however, had power to allot a town or village green - the Inclosure Commissioners or their successors were empowered, if they thought fit, to direct that any town green or village green in the parish in which an inclosure was being made should be allotted and awarded for purposes of exercise and recreation, in the like manner and with the like provisions for making and maintaining the fences, preserving the surface and draining and levelling the same, as were directed concerning allotments to be made for the purposes of exercise and recreation; and any such green might be so allotted in addition to other land which might be allotted for purposes of exercise and recreation, or, if the commissioners thought it sufficient, in substitution for other land which might have been required to be allotted for such purposes.  The effect of allotting a town or village green for the purposes of exercise and recreation was that any rights of common over it were extinguished, whilst the rights of recreation were preserved (Hals. Laws, 4th edn., re-issue, vol 6, para 428).

b. Under the Inclosure Act 1852 s. 14 it was provided that where commissioners made allotments under the 1845 Act it was lawful for them “to direct that such allotments, town greens, and village greens respectively, shall be distinguished by metes and bounds but not fenced”.

c. Unless a village green is subject to rights of common, it cannot be the subject of a scheme under the Metropolitan Commons Acts 1866 to 1898 for regulation but it may be the subject of a similar scheme under the Commons Act 1899 (see Commons Act 1899 ss. 14 and 15).

d. Any provisions with respect to allotments for “recreation grounds, field gardens or other public or parochial purposes” contained in any Inclosure Act or in any award or order under such an Act and any provision regarding the management of any such allotments contained in such an Act, order or award, may on the application of any district or parish council interested be dealt with by a scheme of the Charity Commissioners in the exercise of their ordinary jurisdiction as if those provisions had been established by the founder in the case of a charity having a founder: Commons Act 1899 s.18.

e. Any person who wilfully does any injury or damage to any fence of a town or village green, or wilfully and without lawful authority leads or drives any cattle or animal onto it, or wilfully lays any manure, soil ashes or rubbish, or other matter or thing onto it, or does any other act to the injury of the green, or to the interruption of its use or enjoyment as a place of exercise and recreation, is liable to summary prosecution, and on conviction to pay both damages and a penalty not exceeding level 1 on the standard scale: Inclosure Act 1857 s.12 (amended by Criminal Justice Act 1982 ss 38, 46).

f. Any encroachment on or inclosure of a town or village green, and any erection on or disturbance or interference with the green made otherwise than with a view to its better enjoyment is deemed to be a public nuisance: Commons Act 1876 s.29.

The issues
21. A number of important issues were raised in the case of Oxfordshire County Council v Oxford City Council.

The Facts

22. Mrs Robinson applied to the Commons Registration Authority (the County Council) for the registration of a town green on an area of land in North Oxford known as the trap grounds. She sought to register the land by reference to a period of 20 years use stated in her application ending on 1st August 1990. The City Council owned the land and wished to develop it for housing. The Registration Authority held a non-statutory inquiry to ascertain the circumstances. A number of questions were raised by the Registration Authority before it reached its decisions and declarations were sought from the Court.
23. The questions were these:

a) Substantive effect of class c registration

i) whether the relevant inhabitants have rights to indulge in lawful sports and pastimes on land which has become (within the meaning of section 13 of the 1965 Act) a class c green;

ii) whether land which has become (within the meaning of section 13 of the 1965 Act) a class c green falls within the scope of section 12 of the Inclosure Act 1857 and section 29 of the Commons Act 1876;

b) The effect of the 2000 amendment

iii) the meaning of the words "continue to do so" in the amended definition, for which purpose the court was asked to rule whether (in the absence of regulations made under section 22(1A)(b) of the 1965 Act) the lawful sports and pastimes must continue up to (a) the date of the application to register or (b) the date of registration or (c) some other (and if so what) date;

iv) whether all applications for registration of land as a class c green made on or after 30 January 2001 automatically engage (and engage only) the amended definition;

c) "Free-standing" periods of use

v) whether the application could as a matter of law (if supported by appropriate facts) succeed on the basis stated by Miss Robinson in Part 4 of her application, namely that the land became a green on 1 August 1990, or whether (subject to (vi) below) an application which specifies in Part 4 a date earlier than the date immediately preceding the date of the application must fail;

d) Amendments to the application 

vi) whether the County Council has power (the City Council not objecting) to treat the application as if a different date (namely a date immediately preceding the date of the application) had been specified in Part 4, and to determine the application on that basis;

vii) whether as a matter of law it is open to the County Council to permit the application to be amended so as to refer to some lesser area (such as by excluding the part known as "the reed beds" and/or a 10 metre strip along the western boundary of the part known as "the scrubland"), and if so, according to what criteria;

viii) whether as a matter of law it is open to the County Council (without any such amendment being made) to accept the application in respect of, and to register as a green, part only of the land included in the application, such as the part known as "the scrubland", and if so, according to what criteria;

e) Evaluation of evidence

ix) how the County Council should approach the application in the light of the evidence reported by the Inspector in relation to user of the main track and subsidiary tracks and his estimate that only about 25% (or less) of "the scrubland" is reasonably accessible; and

x) the relevance of the existence or potential for the existence of public rights of way.

The decision of Lightman J

24. Lightman J decided as follows
:
1) the second stage legislation which Parliament envisaged at the time of enacting the 1965 Act was intended to be enacted only in respect of commons and not in respect of town or village greens. He held that on a fair reading of the statements made by Government spokesmen during debates on the Commons Registration Bill,

the balance favours the view that second stage legislation was intended to relate to common land alone. Most certainly the Parliamentary material does not and cannot justify the court approaching the task of construing the 1965 Act as intended to be only the first stage of two stage legislation in respect of greens, let alone a first stage intended to postpone the conferment of the rights incident to a class [c] green until second stage legislation might be passed;
inhabitants of a locality, therefore, are entitled to enjoy rights over class [c] greens.

2) land becomes a class [c] green after 20 years’ relevant use, and that this status is acquired independently of the registration process;

3) the same rights attach to class [c] greens as attach to class [a] and [b] greens, namely the rights of local inhabitants to indulge in lawful sports and pastimes on the land;

4) the nineteenth century legislation protecting town or village greens, namely section 12 of the Inclosure Act 1857 and section 29 of the Commons Act 1876 (which impose criminal sanctions in respect of prohibited acts on greens) applied to class [c] greens as to class [a] and class [b] greens.
 He held that an innocent and unwitting builder would not be exposed to criminal sanctions because (1) the requirement for mens rea could give rise to no exposure to prosecution where the existence of the green is not established and known and (2) an offence is a once and for all and not a continuing offence, and that, accordingly, failure to remove a building when the true facts were known would not be a criminal offence. (He did however also hold that removal might be required in civil proceedings to remedy the nuisance);

5) the rights of local inhabitants in respect of greens registrable under the 1965 Act but not so registered by 31 July 1970 are extinguished, and a fresh period of qualifying user is required to revive the green;

6) the relevant date for the purposes of satisfying the ‘continuance’ requirement under the new definition of town or village green, namely that the inhabitants continue to indulge in lawful sports and pastimes, is the date of the application for registration or the commencement of proceedings to vindicate the existence of the green. It was not the date of determination of the application by the registration authority or the date of judgment by the court;

7) an applicant could select any 20 year period prior to the date of application for the purposes of either the original definition
 or the amended definition.
 In the case of the original definition, the status of the land as a town or village green would have crystallized at the end of 20 years qualifying use, and the land would have remained registrable ever since, irrespective of whether use had continued or not.
 In contrast, the amended definition imposes an additional requirement, namely that qualifying use must have continued from the expiry of the 20 year period to the date of the application.
 The new definition only applies where 20 years’ qualifying use had not been completed before 30 January 2001 and the land in question had not by then already become a town or village green by the application of the original definition (whether registered or not);

8) an applicant for registration has no right to amend the application and the registration authority has no power to allow or make any such amendment;

9) the date on which the applicant said that the application site became a green was not determinative of the 20 year period to be considered by the County Council: the registration authority must decide whether the land has become a green on the basis of the full material available, subject to ensuring procedural fairness for all concerned;

10) a registration authority does have jurisdiction to register a lesser area than that applied for provided that doing so occasions no injustice to a third party, particularly the landowner;

11) as to the question of whether it was open to the Inspector to advise that a part of the Trap Grounds was a green even though only 25% of it was accessible by reason of impenetrable growth, Lightman J held that there was no mathematical test to be applied to decide whether inaccessibility of part of the land precluded the whole from being a green and that the matter depended on the findings of fact in a particular case.

25. He also gave guidance in respect of what account (if any) should be taken of recreational use of paths over the land. He held that where such use might ‘count’ towards establishment of either a highway or a town or village green, it was necessary to look at the use as a whole – as it would have appeared to a reasonable landowner – and decide, adopting a commonsense approach, to what (if any) claim it was referable. Where the path being used was already a public highway, the starting point had to be to view the use as referable to exercise of the established right of way. If there has been a longer period of use of tracks referable to the existence of a public right of way and shorter period of use referable to existence of a green, the use after presumed dedication of the track as public highway is prima facie referable to the exercise of the public right of way, whereas use before such presumed dedication is not so referable. Some but not all such use in such cases must be so referable to the potential public right of way but it may also be referable to qualifying use as a green. The question in all cases must be how a reasonable landowner would have interpreted the use made of his land.

The Court of Appeal’s decision

26. The Court of Appeal came to different conclusions on a number of points. Carnwath LJ gave the only substantive judgment in the Court of Appeal.
 Peter Gibson LJ and Blackburne J agreed.
 Carnwath LJ gave answers to eight of the ten questions raised by the County Council but considered that it was not appropriate for the court to provide answers to the ninth and tenth.
  Rather than making any declarations, Carnwath LJ stated principles according to which, in his judgment, the County Council ought to consider Miss Robinson’s application.
 The following points emerge from his judgment.

a. registration of a class [c] green did not in itself imply any formal legal rights to its use and there is nothing in the 1965 Act to create such rights,
 bearing in mind the general statutory presumption against interference with property rights without clear words and the non-existence of a single package of rights attaching to all class [a] and [b] greens;

b. registration of a class [c] green is by virtue of section 10 of the 1965 Act conclusive evidence that it is a ‘town or village green’ within the meaning of the Inclosure Act 1857 and the Commons Act 1876.
 Section 12 of the 1857 Act and section 29 of the 1876 Act created summary offences to prevent nuisances occurring on land which was a town or village green. Section 12 of the 1857 Act prohibits ‘any… act whatsoever to the injury of such town or village green… or to the interruption of the use or enjoyment thereof as a place for exercise and recreation’. Section 29 of the 1876 Act provides that any encroachment, inclosure, erection, disturbance or interference ‘otherwise than with a view to the better enjoyment of such town or village green… shall be deemed to be a public nuisance’. These two Acts referred to town and village greens without definition, and he held that ‘it would certainly have been consistent with the purposes of the 1965 Act to clarify the application of those references by providing a conclusive means of identifying the land to which they applied’;
c. the relevant date for the purposes of satisfying the ‘continuance’ requirement under the new definition of town or village green, namely that the inhabitants continue to indulge in lawful sports and pastimes, is the date of registration, as being the time when the statute requires the definition to be applied;

d. every application for registration as a green made after the commencement of section 98 of the 2000 Act engages the amended definition.
 This was so despite the presumption against retrospectivity of legislation on which Lightman J had relied.
 He held that in the absence of transitional provisions preserving the old definition, section 16 of the Interpretation Act 1978 did not operate to keep the old definition alive. It was dead, and could not be resurrected;
 
e. as section 10 of the 1965 Act (which provides that registration of land as a town or village green should be conclusive evidence of the matters registered as at the date of registration) only takes effect in relation to any particular land on registration, and a class [c] green has no legal status other than that resulting from the operation of section 10, there is no legal basis for treating land as having acquired the status of town or village green at a date earlier than registration by virtue of a free-standing period of qualifying use;
 
f. a registration authority should apply an informal and flexible approach in determining applications for registration, and was unconcerned about departure from the strict words of the 1969 Regulations.
 He adopted as an appropriate guide to the functions of a registration authority under the 1965 Act (subject to taking account of the positions of the other parties, including the public) the following passage from the speech of Lord Keith in Inverclyde District Council v Lord Advocate
: 

This is not a field in which technical rules would be appropriate, there being no contested lis between opposing parties. The planning authority must simply deal with the application procedurally in a way which is just to the applicant in all the circumstances;
g. it would therefore be open to a registration authority to treat the application as having specified a different twenty year period, to allow the applicant to amend his or her application so as to refer to a lesser area of the land, and to treat the application as having specified a smaller area of land without amendment;
 
h. Carnwath LJ did not think it appropriate for the court to make any ruling on the questions concerning the evaluation of evidence that, firstly, only 25% of ‘the scrubland’ was accessible, and secondly, that there was, or was the potential for, a public right of way over a particular track across the land. He held that such questions raised issues of fact and degree for the decision-maker, rather than issues of principle, and were accordingly unsuitable for advance consideration by the court.
 
The House of Lords

27. Somewhat remarkably, Carnwath LJ refused leave to appeal to the House of Lords because he considered that although the matter was of general public importance leave should not be granted lest consideration of the matter might preclude the Government from dealing with the matter in the Commons Bill.

28. Following petitions by all three parties before the Court of Appeal, the House of Lords gave leave to appeal to everyone thus allowing all the questions which had been raised before Lightman J to be before the House of Lords.
The Commons Bill

29. Despite Carnwath LJ’s intervention, the current version of the Commons Bill does not on its face purport to deal with these matters in a substantially different way from the current legislation. Clause 14 of the Bill makes provision in similar terms to those contained in s.22 of the CRA 1965 (as amended by CROWA).
The effect of the Court of Appeal’s decision.

30. The Court of Appeal’s decision has two important effects:

a. it robs town and village greens established under limb [c] of s.22 of substantive benefit for members of the locality; and
b. it allows landowners to prevent new greens from being established as soon as any application to register them is made.

31. While the Court of Appeal’s decision coincides with a literal reading of the words of the statute, it does not coincide with the previous understanding of the purpose of s.22 as explained at length (albeit obiter) in the Sunningwell case
..

(1) Properly understood section 22 provides a statutory system of prescription.
(2) In contrast to analogous circumstances concerning easements and public rights of way, in relation to town village greens until the 1965 Act, there had been no legislation for customary rights equivalent to the Prescription Act 1832 for easements or the Rights of Way Act 1932 for public rights of way. Proof of custom to use a green for lawful sports and pastimes still required an inference of fact that such a custom had existed in 1189. If there was evidence of upwards of 20 years’ user (unexplained and uncontradicted), it would be presumed that relevant rights existed in the absence of evidence to show that it commenced after 1189. Showing that the custom could not have existed in 1189, however, could still defeat the claim. Lord Hoffman thus explained that class c in the definition of a village green in s.22(1) of the 1965 Act must have been based upon the earlier Acts and intended to exclude this kind of defence
.

(3) Accordingly, properly analysed, class [c] in the definition of village green in s.22(1) of the CRA 1965 should be seen as part of the definition by the legislature of the rules of prescription for greens.

(4) If the statutory provisions relating to class [c] greens are seen as providing a scheme of prescription to remedy deficiencies in the common law, then consistently with such a scheme it can be inferred that it was Parliament’s intention that a class [c] green should have substantive rights attached to it (contrary to what was held by the Court of Appeal, paragraph 80).

(5) An interpretation of the legislation which would permit a landowner to bar such substantive rights before the hearing of an application for registration as suggested by the Court of Appeal (paragraphs 92 and 98) would not sit with this statutory intent. Accordingly, the words “continue to do so” in section 22(1A) of the Commons Registration Act 1965 should be read as simply requiring continuation of the relevant use until (at the latest) the date of the application to register the land in question as a town or village green.

(6) Consistently with this, an interpretation which gives the amendments to section 22 retrospective effect so as to prevent the registration of rights which had already accrued and which were registrable prior to the introduction section 22(1A) would need clear words. Such words are absent and the amendments do not bar the registration of class [c] greens which came into existence in accordance with the law as it stood before the amendments were introduced
(7) If this is so (in principle) Mrs Robinson would not as a matter of law be precluded from succeeding in her case on the basis that the land became a green on 1 August 1990 (but whether there was such a green has yet to be finally determined by the Commons Registration Authority).

32. Furthermore, the Court of Appeal suggested that “possible human rights objections” supported its “restrictive” interpretation of class [c] greens (paragraph 94). But in principle, a system of prescription (like a system of limitation of actions) can be regarded as compatible with Convention rights. If and to the extent that the statutory provision interferes with the peaceful enjoyment of the “paper” owner’s possessions, the provision of a prescription period is a proper control of the use by the “paper” owner of his property and is proportionate to a legitimate public policy objective namely, protecting from displacement the established use enjoyed “as of right” by inhabitants of a locality for a substantial period of time, namely 20 years (during which period the “paper” owner was able to protect his position by interrupting the use). In the case of J A Pye (Oxford) Limited v Graham
 the Court of Appeal expressed the view (a) that Article 1 of the 1st Protocol did not impinge on the law of limitation and adverse possession under the Limitation Act 1980 at all because the statute does not deprive a person of his possession or interfere with his peaceful enjoyment of them but deprives him of his right of access to the courts for the purpose of recovering his property if he has delayed the institution of legal proceedings
 but (b) if, contrary to that view it did, “those provisions are conditions provided for by law and are ‘in the public interest’ within the meaning of article 1. Such conditions are reasonably required to avoid the real risk of injustice in the adjudication of stale claims, to ensure certainty of title and to promote social stability by the protection of the established and peaceable possession of property from the resurrection of old claims”
. A judgment on these issues, however, is awaited from the ECtHR.

Conclusions

33. It is understood that most registration authorities are doing nothing until the outcome of the House of Lords decision is known.

34. There was considerable force in Lightman J’s conclusions which were consistent with the analysis by the House of Lords in the Sunningwell case. While the results may be unpalatable to developers, they are broadly consistent with the policy objectives seen in current legislation of increasing public access to open space.
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